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WILLIAM ADAMS RICHARDSON. 


By Epmunp S. SPALDING. 


EW books have been given to the world 

so publicly, and yet so privately, as “A 
Sketch of the Life and Public Services of 
William Adams Richardson by Frank 
Warren Hackett.” Privately printed, Wash- 
ington, 1898. 

After the death of Chief Justice Richard- 
son, October 19, 1896, a letter was found 
among his papers, bearing no date, but 
addressed to Frank Warren Hackett, re- 
questing him to write his life, to be printed 
privately, to be given to friends and to vari- 
ous public libraries. He and Mr. Hackett 
had been professional and personal friends 
for nearly thirty years,-and the biography 
shows thorough knowledge and ability for 
the work. 

William Adams Richardson was born in 
the quiet country town of Tyngsborough, in 
the northern part of Massachusetts, Novem- 
ber, 2,1821. His descent is traced from a 
line of strong and worthy English ancestors. 

His grandfather, William Merchant Rich- 
ardson, who lived in Portsmouth, N. H., was 
chosen chief justice of New Hampshire, a 
position ably filled until his death, a period 
of twenty-two years. His father, the third 
son of Judge W. M. Richardson, Daniel 
Richardson, settled in Tyngsborough, in the 
practice of law, and had two sons, both of 
whom adopted the same profession. Wil- 
liam Adams Richardson, the younger son, 
was graduated from Harvard College in 1843. 
He was considered a faithful and industri- 





ous, rather than a brilliant scholar. He was 
admitted to the Suffolk bar, July 8, 1846. 

He went to Lowell and entered into part- 
nership with his brother, Daniel S. Richard- 
son, already well and favorably known at the 
bar. He devoted himself more to the solid 
work and careful investigations of his profes- 
sion than to any prominence as an advocate. 

In 1855 Mr. Richardson compiled a vol- 
ume upon the banking laws of Massachu- 
setts. He was never neglectful of the claims 
of any client, but he found great interest in 
the prompt and methodical arrangement of 
all legal subjects. Unexpectedly there came 
to him an opportunity for this kind of con- 
genial work when Governor Gardner ap- 
pointed him one of three commissioners to 
consolidate and rearrange the Massachu- 
setts statutes, retaining everything essential, 
but omitting every tautological expres- 
sion. He bent his whole mind to this labor, 
and upon himself and George S. Sanger de- 
volved the labor of editing and superintend- 
ing the printing of the new form. It is 
related of Mr. Richardson that one day at 
the State House, Judge Parker, who was 
chairman of the board of. commissioners, 
put into his hand a chapter drawn up in- 
formally, and asked him if he could put it 
into better shape. He took it home to 
Lowell, where he then lived, sat up all 
night, and recast it into three pages, which 
were printed just as he had written them. 

It is remarkable that this taste for what 
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would have been generally considered severe 
and tedious labor, requiring legal skill and 
patient study, should have been formed in 
his younger days, and have always continued. 

For a period of twenty-two years, he edited 
and superintended annually a volume of 
Massachusetts He subsequently 
watched the course of legislation in Con- 
gress, and had a thorough knowledge of 
statute The 


statutes. 


Federal laws. annotations 


made in his note-book grew into a large | 


and valuable volume. Owing to his me- 
thodical and persistent labor, the bar can 
now consult supplements of the revised 
statutes of the United States, from 1874 to 


1895. The plan he adopted has become 
the settled policy of the publications of | 
Congress. In 1856, Governor Gardner ap- 


pointed Mr. Richardson to the office of 


judge of probate for Middlesex county. | 


This choice was exceptionally fortunate in 
the skill and dispatch of business evinced 
in the office. Among other improvements, 
finding that the fourteen counties of the 


State had different probate blanks, Judge | 


Richardson had a meeting of the other jud- 


ges, and -an appropriate and uniform blank | 
was proposed and adopted by the supreme | 


When the probate court and the 
of subsequently 


court. 


court insolvency were 


merged in one, Judge Richardson was cho- | 


sen judge of Middlesex. In 1860 he re- 


moved his law office to Boston, and his 


home to Cambridge; here he might be 


found for nearly ten years in thorough ap- 
plication to business. Gov. George 
Boutwell was chosen by President Grant, 
secretary of the United States treasury. 
The office of assistant secretary was offered 
to Judge Richardson. At the earnest en- 
treaty of Governor 
position. Meanwhile Governor Claflin had 
offered him the appointment to the bench 
of the superior court of the state of Massa- 
chusetts. With extreme reluctance, he de- 


clined the honor at home to go to Wash- 


S. | 


Boutwell, who had | 
known him long and well, he accepted the | 





ington. Secretary Boutwell afterward said 
of their joint experience for three and a 
half years, ‘“‘ he contributed largely to what- 
ever of success was attained during my ad- 
ministration of the treasury department.” 

It is well known, that the chief responsi- 
bility of this administration was the reduc- 
tion of the public debt left by the late Civil 
War. 

To make the measures adopted successful, 
required great business enterprise, knowl- 
edge, and tact; and these qualities the assis- 
tant secretary had in great degree. At home 
and abroad he effected the change of bonds 
into money at millions of value. When he 
first went to England on this mission, Ameri- 
can securities were regarded with suspicion. 

No mere blandishments would have been 
of any avail ; still less, any exhibition of trad- 
ing shrewdness. But his personal far-sighted- 
ness, and thorough uprightness of character 
won respect; and a change became apparent 
in the tone of English bankers. There came 
to be no further difficulty in disposing of 
United States bonds. Judge Richardson had 
regarded his residence in Washington as 
temporary ; and a return to the former posi- 
tion on the bench was his preference. When 
Secretary Boutwell was chosen to fill Wil- 
son’s unexpired term in the senate, he re- 
signed his position in the treasury depart- 
ment. William Adams Richardson was ap- 
pointed by President Grant secretary of the 
treasury, March 17,1873. His work in this 
department was always effected as quietly as 
possible. When the payment was made by 
Great Britain, of fifteen and a half millions 
of gold coin, in 1872, of the Geneva Tribunal, 
it was almost without comment; and nothing 
said about it by himself, until ten years later, 
he was requested to write the history of so 
important an historical event. In 1873 came 
a terrible panic in the business of the country, 
as banks, and firms of different kinds, and 
noted individuals went into insolvency. Over- 
speculation and inflated trade had brought a 
fearful crash. Help was solicited from.the 
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President and secretary of the treasury. It 
was insisted that the reserve in the treasury 
should be issued to ease the money market. 

The President was staying at the time for 
rest at Long Branch, while the secretary re- 
mained at Washington. More and more 
urgent appeals came over the wires for aid 
from the public funds. Secretary Richard- 
son knew that there must be a limit to these 
loans, or the government would be seriously 
crippled. The credit of the country must be 
maintained abroad. The pressure was great 
on the administration, on one side not to issue 
any more paper money, and to stop pay- 
ment on it, if necessary ; and on the other, to 
put forth the whole reserve of hard money. 
The President, persuaded by counsel he 
thought competent, telegraphed the secre- 
tary from Long Branch, to issue a large 
quantity of the reserve, and buy bonds and 
give notes the next morning. He then 
started for Washington, where he found his 
order had not been obeyed. After consulta- 
tion with the secretary he became satisfied 
with the reasons given for suppressed action 
in the matter. 

Later a telegram came from Long Branch 
for the secretary to meet the President in 
New York, at Fifth Avenue Hotel. Going 
at once, he explained to the President that 
the treasury must be kept strong to afford 
relief, if necessary, after the panic was over ; 
and that $12,000,000 must be the limit, if the 
department would be kept out of the crash. 
An interview had been arranged at the hotel, 
by noted business men who appeared there 
in great numbers. Many speeches were 
made, some of them violent, urging the 
President to issue at once the forty-five mil- 
lions reserve. The panic must be stopped, 
or a larger mob than ’was ever known in 
New York would be the consequence. The 
President asked that the proposition should 
be made in writing. The men retired for 
consultation. In a few hours the written 
proposition was presented, signed by men 
of prominent financial responsibility. It was 





urged that the treasury department should 
advance a loan of $20,000,000 to the banks, 
upon the receipt ofclearing-house certificates, 
with a promise of more money if necessary. 
As Mr. Hackett remarks: ‘ Of course, as 
every one now perceives, there could have 
been but one reply given to such a request. 
The President could act only within the law; 
and there was absolutely no law that by any 
stretch of construction could be held to have 
converted the treasury department into a 
loan institution.” 

Moved by their entreaties, the President 
had consented that he and the secretary 
should meet these business men at the office 
of the sub-treasury the next morning, ready 
for all necessary action. When the room 
was cleared, and the door locked, Secretary 
Richardson told the President that the first 
thing to be done was for them to return to 
Washington. The President reminded him 
of the promise he had given these men to 
stop the panic. The secretary said, ‘‘ The 
District of Columbia was the only constitu- 
tional seat of government; the present panic 
was not the work of government, and it was 
not the duty of government to stop it.” 
“But,” reiterated the President, ‘we shall 
be expected to-morrow morning at the office 
of the sub-treasury.” To which the secre- 
tary replied that as soon as they were away, 
and no help from government was at hand, 
these men would be thrown upon their own 
self-reliance and business resources ; and the 
mob would be dispersed. 

At length the President was brought to 
see the practical wisdom of the suggestions. 
The next morning the papers announced 
that President Grant had gone to Long 
Branch and Secretary Richardson had re- 
turned to Washington. In large letters the 
“Tribune” declared, ‘‘ The Panic Over.” Thus 
the treasury department was saved from 
being embroiled in the financial strains of 
business circles, and the credit of the govern- 
ment preserved. 

During his connection with the treasury, 
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Secretary Richardson had refused an offer, 
very tempting in a pecuniary point of view, 
to become a member of a large banking 
house in London. But when an oppor- 
tunity presented for him to go upon the 
Bench of the United States’ Court of Claims 
for life, his devotion to legal studies and 
practice overcame every other consideration ; 
and he resigned the office of secretary of 
the treasury. His nomination as judge of 
the United States Court of Claims was con- 
firmed by the Senate, June 4, 1874. Judge 
Richardson was then fifty-two years of age, 
and for twenty-two years he performed the 
duties of the court with signal judicial ability 
and sterling integrity. It is said to have 
been “ an accession that obviously strength- 
ened the court.” 

After a period of eleven years of faithful 
devotion to duty as judge of the court of 
claims, he was appointed chief justice of 
the court. Upon the retirement of Chief 
Justice Drake, President Arthur sent to the 
United States Senate the name of William 
Adams Richardson to be chief justice of 
the court of claims, and the nomination was 
confirmed January 20, 1885. This was his 
fifth appointment as judge for life. 1. Judge 
of Probate for the County of Middlesex, 
Mass., 1856: 2. Judge of Probate and In- 
solvency for thesame county, 1858: 3. Judge 
of the omar’ Court of Massachusetts, 

1869 (declined): 4. Judge of the United 
States Court of Claims, 1874: and later, 
Chief Justice of that court, 1885. 

He was punctuality itself. During his 
period of twenty-three years upon the bench 





in the court of claims, he never missed a 
day in attendance on the sessions, except 
during a week’s confinement at home from 
an accident. His taste was not the modern 
one for games; his chief exercise was walk- 
ing. He had made nineteen trips across 
the Atlantic, but he certainly was not idle 
in any of these. His biographer says, “ An 
intense love of labor was the key-note of 
his character.” In the summer of 1896 he 
had in England a slight stroke of paralysis. 
He returned home, where an illness of two 
weeks terminated his life, October 19, 1896. 

In the choice of his biographer Judge 
Richardson showed his characteristic in- 
sight and sagacity. This book has great 
excellence in a department of literature 
open to very frequent criticism. It is well 
known that several persons of genius have 
left requests that their memoirs should not 
be written; and although these have gener- 
ally been disregarded, the reasonableness of 
the command has been thereby justified ! 
The author calls this ‘“‘ a fragmentary sketch,” 
but it would not be so designated by any 
reader. It is a clear, consecutive narrative 
of a remarkable life and character, without 
one or tedious sentence, 
holding sustained interest throughout. Stroke 
by stroke, the picture stands out in all the 
life-likeness of a portrait. 

A copious appendix, consisting of reso- 
lutions and memorial tributes to Chief Jus- 
tice Richardson by distinguished men; lists 
of his published works, offices held, collegi- 
ate degrees conferred, and other facts, add 
to the interest and value of the volume. 
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HISTORIC LEGAL PUZZLES. 


HE laws of civilized nations, says a 

writer in the ‘San Francisco Chronicle,” 
at times give rise to queer legal problems. 
Law, as defined by an old writer, is ‘“ the 
perfection of human reason.” Ina multitude 
of puzzling cases, however, much reasoning 
of a corrollary sort has been required to 
make the “ perfect reason” of the abstract 
law fit a stated case. 

In the entire range of the law no more 
puzzling question can arise than that as to 
the place where a criminal act is committed. 
The sensational Botkin murder trial furnished 
an instance of that sort. Law writers have 
quoted with approval the decision of Judge 
Carroll Cook holding that the fact of Mrs. 
Botkin’s alleged victims having been poi- 
soned in Delaware did not prevent a trial of 
the woman for murder in California. In the 
same opinion the judge held that Mrs. 
Botkin could not be extradited to Delaware 
for the reason that the accused woman never 
having been in Delaware could not, there- 
fore, be treated as a “ fugitive from justice ” 
within the meaning of the extradition laws 
of the United States. 

A special California statute rendered it 
possible to try Mrs. Botkin in California 
without leaving room for doubt as to the 
legality of such a proceeding. The law in 
question provides that “all persons who 
commit in whole or in part any crime in 
this State” shall be “liable to punishment 
under the laws of this State.” 

Under this statute, jurisdiction vested in 
the California courts, because of clear proof 
that the sending of the poisoned candies had 
been from this State. 

The legal puzzle in the Botkin case, which 
a happy law rendered easy of solution, was 
the repetition of similar questions which in 
other States have given rise to strange com- 
plications. Taking the Botkin case as a 





text, writers on the law have been ransack- 
ing the legal archives of many courts, with 
the result of bringing to light much interest- 
ing lore, bearing on the old question, “ If 
John Doe stands on one side of a stream 
and shoots and kills Richard Roe standing 
on the other side of the stream, is the crime 
of murder committed on the side from which 
John shoots, or on the side where Richard 
falls dead?” The question becomes one of 
vast importance when it happens that the 
stream or other line dividing murderer and 
victim happens to be the imaginary line 
which separates independent legal jurisdic- 
tions. 

A most interesting problem of this sort, 
some years ago, engaged the attention of the 
courts of Georgia. Aman named Simpson, 
standing in South Carolina, fired a pistol 
with felonious intent at a person who was in 
a boat, on water embraced within the ter- 
ritorial limits of Georgia. The bullets went 
wide of the person at whom they were aimed 
and splashed in the water. It was held by 
the courts that the defendant was guilty of 
an assault with intent to murder in Georgia, 
‘* Because,” said the judge, ‘the balls did 
strike the water of the river in close proxim- 
ity to him (the prosecuting witness) within 
this State, and it is therefore, certain that 
they took effect in Georgia.” 

For the purposes of the case the judge 
held further that the defendant, when he 
fired the shots, was constructively in the 
State of Georgia. This holding was upon a 
theory of the law that where one puts in 
force an agency for the commission of crime, 
he, in legal contemplation, accompanies the 
same to the places where it becomes effec- 
tual. The same theory applied to the Botkin 
case would have made the sender of the 
poisoned candy accompany the package to 
Delaware and become constructively, and for 
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all the purposes of the law, a resident of that 
State. 

The Simpson case in Georgia greatly re- 
sembles a case in Tennessee. A ball fired 
across the State line from North Carolina 
took effect upon a man in Tennessee, causing 
death. Because of this muddled and divided 
jurisdiction the courts of North Carolina 
held that a conviction for murder in that 
State could not be sustained. A curious se- 
quel followed this decision through an at- 
tempt by extradition proceedings to take 
the accused to Tennessee. The attempt 
failed, the courts holding, as did Judge Cook 
in the Botkin case that the defendant never 
having been in Tennessee, could not be a 
fugitive from that State. 

The trial of Guiteau for the assassination 
of President Garfield was the occasion of a 
debate as to jurisdiction of the murderer. 





It will be recalled that Guiteau shot his vic- | 
tim in Washington, and that thereafter the | 


martyred president was removed to New 
Jersey, where he died three months later. 
Counsel for Guiteau urged at his trial in 
Washington that the crime had not been 
completed in the District of Columbia and 
that the court was without jurisdiction. The 
judges overruled this contention, finding 
from the authorities that where a felonious 
blow is struck in one county and death re- 
sults in another the murder is complete in 
the county where the blow was struck. 

A number of interesting cases appear in 
old Federal court reports. In 1806 it was 
held that a statute giving the United States 
courts jurisdiction of murders committed on 
the high seas, conferred no jurisdiction where 


a wound was inflicted on the high seas and | 


death resulted after land was reached. In 
a similar case it was held that there could 
be no unlawful killing on the high seas 
where death resulted on land. Still more 
strange was the application of the law in a 
case where a mortal blow was inflicted in 
and death followed in 
It was held that the court at 


Alexandria, Va., 
Maryland. 





Alexandria had no jurisdiction of the offense 
as a homicide, but only as an assault and 
battery, the murder not being complete in 
the first-named place. 

The courts of England wrestled with a 
complicated question of this kind in 1784. 
A smuggler named George Coombes, stand- 
ing on the shore, fired at and killed the 
master of the sloop Orestes, who was row- 
ing toward the shore for the purpose of 
seizing a smuggling lugger from which 
Coombes had disembarked. The question 
was as to whether Coombes should be tried 
by the admiralty courts, thus fixing the 
crime as having been committed on the 
boat where the shot took effect or by the 
courts of common law, which had jurisdic- 
tion of the place where Coombes was stand- 
ing. This knotty problem called forth an 
argument before ‘‘all the judges of England 
in the exchequer chamber.” The decision 
rendered by this array of judges was that the 
admiralty courts had jurisdiction, the crime 
being considered as committed where the 
shot took effect. 

The United States courts some years 
later dealt with a case of similar character. 
The defendant, a man named Davis, was 
master of an American whaling schooner. 
While his vessel was lying at anchor in a 
harbor of one of the South Sea Islands he 
took up his gun for the purpose of shooting 
or intimidating a member of his own crew. 
While so holding the weapon it was dis- 
charged, either intentionally or by accident, 
and the ball hit and killed a man on a 
neighboring schooner belonging to the in- 
habitants of the Society Islands. The 
United States courts held, in line with the 
English decision quoted, that the crime was 
not committed on the American whaler but 
on the Society Island schooner. It was an 
act, therefore, done under the territorial 
government of the king of the Society Is- 
lands and not within the admiralty jurisdic- 
tion of the American courts. On the trial 
in America it developed that Captain Davis 
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had actually been tried and acquitted be- 
fore the South Sea monarch whose subject 
he had killed. 

A writer, discussing the Botkin matter, has 
called to attention an English case of his- 
torical importance. The case is of com- 
paratively recent happening, and has to do 
with the state of the law in England as re- 
gards the liability of foreigners in that 
country aiding or abetting in the commis- 
sion of crime upon the continent of Europe. 
Referring to case and decision, the writer 
says: — 

“The well-known attempt of the Italian 
patriot, Orsini, to assassinate the Emperor 
Napoleon III took place on January 14, 
1858. As the emperor was about to enter 
the opera house in the Rue Lepelletier in 
Paris, on the evening of that day, several 
small bombs or hand grenades were thrown 
at his carriage. Miraculously the explosion 
did not injure the emperor or empress, but 
it resulted in the death of eight persons and 
wounded one hundred and forty others. 
The bombs were manufactured in England, 
whence they were sent to Orsini. 

‘‘This explosion is accredited with mo- 
mentous results. It gave momentary pop- 
ularity to the empire, but eventually con- 
tributed to its downfall by hastening the war 
in Italy between France and Austria. But 
its consequences in England alone concern 
us. It was alleged that England was harbor- 
ing the confederates of the criminal men 
‘ placed outside of common justice and under 
the ban of humanity,’ and the English 
authorities were urged to act. One of 
Orsini’s confederates, Dr. Simon Bernard, a 
French refugee, was arrested in London 
and the question arose as to the punish- 








ment which could be meted out to him un- 
der the law. There was a statute (9 George 
IV, chapter 21) providing for the indict- 
ment in England of any of his majesty’s 
subjects charged with homicide ‘ committed 
on land out of the United Kingdom,’ but 
Sir Richard Bethell, the attorney-general in 
the Palmerston administration, then in power, 
was of opinion that this gave no authority 
to indict aliens in England committing 
acts abroad. On the 8th of February, 
1858, therefore, Lord Palmerston brought in 
the conspiracy-to-murder bill, whose defeat 
produced the downfall of his administra- 
tion. Upon the debates on this bill such 
legal authorities as Lord Campbell, Lord 
Brougham, Lord Wensleydale, and Lord St. 
Leonards expressed the opinion that aliens 
could be prosecuted under the statute of 
George IV, and that a conspiracy to murder 
abroad, accompanied by overt acts in Eng- 
land, was indictable at the common law. 
Bernard was tried under the statute of 
George IV and acquitted on the evidence.” 

The same writer presents a_ strikingly 
anomalous condition which may arise under 
American statute law. He points out that 
if a man in Maine sends an infernal machine 
to a man in Texas, which causes the re- 
ceiver’s death, the guilty party is not liable 
to prosecution in the State of Maine. If, 
however, he invites or persuades a human 
being to accomplish the death of the same 
victim in Texas, he may be indicted and 
punished in the courts of Maine. In other 
words, the direct accomplishment of his 
criminal purpose is not indictable, while the 
indirect accomplishment of the same purpose 
renders him subject to punishment at the 
hands of the law. 
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HE field of medical jurisprudence is 
owned and occupied as common pro- 
perty by the lawyer and the doctor. Here 
the learning and skill of the two professions 
meet and mingle. While each has its sep- 
arate functions to perform before the courts, 
one cannot perform its function without the 
codperation of the other. Each should 
therefore not only understand its own work 
and duties, but also the work and duties of 
the other. 


are constantly arising in forensic medicine, 


New and complicated questions 


which tax the resources of both professions, 
and which demand harmonious efforts to ob- 
tain the best results. The subject will be 
considered from the practitioner’s standpoint 
under our present system of procedure. 

In stating the essential factors of a law- 
suit in the form of a syllogism, the law is 
the major premise, the facts are the minor 
premise, and the verdict or judgment is the 
conclusion. In medico-legal cases, as in all 
other cases, the lawyer must lay down the 
law, or major premise; the medical expert 
must establish the facts of medical science 
involved, or the minor premise; and from 
these premises, the conclusion or judgment 
follows. The lawyer, under his oath of 
office speaks from the bar; the doctor, un- 
der his oath as a witness, speaks from the 
Without the major premise 
of law, and the minor premise of medical 


witness stand. 


facts, the syllogism would be incomplete, 
and no conclusion or judgment could logi- 
cally or legally follow. 

On the trial, the doctor has nothing to do 
with the lawyer in establishing the law .of 
the case, or major premise, while the lawyer 
has much to do with the doctor in drawing 
out the medical facts or minor premise. In 
the words of Greenleaf, ‘The lawyer’s pro- 


THE MEDICAL EXPERT AND THE LEGAL EXAMINER. 
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fession leads him to explore the mazes of 
falsehood, to detect its artifice, to pierce its 
thickest veil, to follow and expose its sophis- 
tries, to compare the statements of its differ- 


ent witnesses with severity, to discover truth 
and separate it from error.” He must ex- 
amine and cross-examine the medical witness, 
the same as other witnesses, and elicit the 
scientific facts known, and the professional 
opinions material to the issue, the means and 
opportunities of the expert for acquiring his 
scientific knowledge and skill, the extent 
and degree of the same, as well as his bias, 
candor and credibility, for the benefit of the 
court and jury, who must consider and pass 
upon these questions. The doctor has often 
cursed the lawyer for his manner and 
methods of examination and cross-examina- 
tion; and the lawyer and judge have fre- 
quently criticised the doctor for his state- 
ments and opinions; but human nature is 
about the same in the doctor and the lawyer, 
modified, perhaps, by education, environ- 
ment, and the discipline of business. 

When we consider what a large part of 
medical authority is based only upon theory 
and has not been reduced to an exact sci- 
ence, it is not strange that medical experts 
Often 
medical science itself should be criticised 
for its imperfections, rather than the expert 
witness for giving opinions based upon that 
science. The opinions ofall expert witnesses, 
although the only means of proving certain 
facts, and absolutely necessary in the ad- 
ministration of justice, are, from their in- 
trinsic nature, very unsatisfactory. “An 
opinion,” says an authority, ‘‘is a matte- 
about which two persons can, without ab- 
surdity, think differently.” 

The doctors are not the only class of pro- 


differ so widely in their opinions. 











The Medical Expert and the Legal Examiner. 


357 





fessional men who form, and under oath de- 
clare, diverse and conflicting opinions upon 
matters pertaining to their professions. How 
often do lawyers and statesmen of the most 
eminent ability, the profoundest learning, 
and of unquestioned integrity, while acting 
as judges of the highest courts and tribu- 
nals, under the same official responsibility 
and oath of office, from the same undisputed 
facts and authorities, arrive at and declare 
diverse and antagonistic opinions! From 
the unnumbered cases that could be cited 
for illustration and proof, reference will only 
be made to the four to five decision of the 
United States Supreme Court upon the in- 
come tax clause of the Wilson bill, in 1895, 
and to the seven to eight decision of the 
Electoral Commission upon the Tilden-Hayes 
presidential controversy in 1877. The clergy, 
so far as technical theology is concerned, 
seem to be able to agree upon only one 
proposition, which is, in the language of 
Bishop Warburton, ‘ Orthodoxy my 
doxy; heterodoxy is another man’s doxy.” 
The late Mr. Justice Miller, while consider- 
ing the affidavits of a large number of emi- 
nent civil engineers upon a question of 
engineering, says: ‘The affidavits on both 
sides are numerous. They demonstrate 
what all courts and juries have so often felt, 
that where the question is one of opinion 
and not of fact, though that opinion should 
be founded upon scientific principles or 
professional skill, the inquiry is painfully 
unsatisfactory, and the answers strangely 
contradictory.” 

The medical profession, in forming and 
declaring different and conflicting opinions 
from the same facts and scientific premises, 
does not differ from the other learned pro- 
fessions; certainly it will not suffer by a 
comparison with them. 

If the doctor and the lawyer understood 
each other better, and each remembered the 
relations existing between them and the part 
each performs in the preparation and trial of 
medico-legal cases, there would be less criti- 


is 


| 











cism expressed by the representative mem- 
bers of the two professions. The expert 
witness testifies to establish the truth. He is 
examined to elicit the truth, and is cross- 
examined to draw out the whole truth as to 
the matters at issue, and as to himself so far 
as it affects his credibility or the weight of 
his testimony. 
authorized to affix “ Attorney-at-Law ”’ to his 
name is in fact a lawyer; nor is every one 


Not every man who- is 


who has a legal right to write “M.D.” after 
his name a medical expert, qualified to testify 
upon all questions of chemistry, toxicology, 
histology, and the more unusual matters of 
medical science. The field is too broad, and 
the problems are too numerous and too dif- 
ficult to be mastered and retained by any 
one man. A specialist may confine his 
studies to a small nook of this field, and 
compass the learning pertaining thereto, pro- 
viding the nook is small enough. Asa rule, 
the general practitioner, without special re- 
search and preparation, is unprepared for a 
rigid cross-examination upon the unusual and 
complicated questions of medical science by 
a thoroughly qualified cross-examiner, and 
for that reason, without careful preparation 
he should not assume to be an expert upon 
these matters. It is true, however, that the 
doctor can often rely upon the ignorance 
and lack of preparation of the lawyer, and 
stand the ordeal. But no lawyer who does 
his duty to himself, to his profession, to his 
client and to the cause of justice, will attempt 
to cross-examine a medical expert, or try a 
case turning upon a question of medical 


| science, until he has carefully studied and 


thoroughly understands the medical prin- 
ciples and authorities bearing upon that 
question. He should become a specialist 
upon the matters involved. Said an eminent 
professor of anatomy and physiology: “ The 
most lucid lecture I ever heard upon an 
anatomical subject was delivered upon the 
ankle joint by a lawyer before a jury, in de- 
fending a surgeon for alleged malpractice in 
treating a crushed ankle.” The lawyer must 
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be a trained student and a discriminating 
worker, to enable him to enter the domain of 
another profession and master the elementary 
principles of science and art upon which it is 
founded. Many lawyers are unable to qualify 
themselves to prepare and try medico-legal 
cases for the lack of proper training and 
mental discipline as the foundation for their 
legal studies. Whenever an ignorant pre- 
tender or conceited quack narrates his brazen 
assumptions, his fraudulent theories and 
dangerous falsehoods, to court and jury, 
and rashly swears to matters and expresses 
opinions not authorized by the truths of 
medical science, the legal advocate is re- 
quired not only to ke qualified to expose 
the perjurer and destroy the force of his 
dangerous perjuries by a skillful and caustic 
cross-examination, but the sacred trusts im- 
posed upon him by his client, by his pro- 
fessional obligation, and by the cause of 
justice, demand it, and nothing short of it. 
The medical fraud who has thus been ex- 
posed will never forgive the lawyer, and will 
revile the legal profession with the utmost 
bitterness. He will ignore the fact that he 
alone was responsible for his own humiliation. 
“No man e’er felt the halter draw, 
With good opinion of the law.” 

But the learned doctor, the candid inves- 
tigator, and the honest medical expert, love 
to see the quack thus dissected, his false pre- 
tenses exposed, and his wirdy conceit taken 
out of him. A quaint philosopher has said: 
“Some folks know a great many things that 


ain’t so.” If an expert swears to medical 





| knows and no more. 


| plain of the cross-examiner. 


| cross-examination. 


matters that are ‘ not so,” or allows a narrow | 
| comes. 


prejudice or a partisan bias to commit a 
fraud upon his mind, warp his interpreta- 
tions, or mold his opinions to fit the theory 
of his side of the case or to sustain some 
preconceived notion, regardless of the truths 
of medical science, whether done consciously 
or unconsciously, he should be exposed and 
the dangerous effects of his false testimony 
destroyed by the cross-examiner. Men are 
not infrequently robbed of life, liberty or 








property by this class of testimony. The ex- 
pert witness who fabricates, falsifies, or dis- 
torts the truth, can claim no special privi- 
leges or exemptions. He suffers no more 
and no less than any other witness in like 
manner offending; and he has no special 
grievance against the legal profession for 
exposing his ignorance, falsehood and em- 
piricism. 

The genuine medical expert has honesty, 
sincerity and love of truth and justice mixed 
with his learning and skill. He is diligent 
in his examinations, and exhaustive in his 
research. He is careful and conservative 
on the witness stand. He tells what he 
He bases his opinions 
upon scientific authority and experience; 
and for such opinions, formulated by an in- 
tellectual process, and not by caprice or pas- 
sion, he is prepared to give asound reason. 
He is conscious that sacred rights depend 
upon his professional facts and opinions, and 
states them with clearness and candor. He 
gives no scientific facts when none exist; 
no professional opinions when no_ basis 
therefor is known. His intelligent answers 
and manly deportment in court proclaim 
the sentiment of Lord Mansfield: “ Let jus- 
tice prevail though the heaven falls.” Fiat 
Justitia ruat celum. 

Such a witness is prepared for a rigid 
cross-examination, and seldom does he com- 
The compe- 
tent, truthful and self-possessed expert wit- 
ness can always stand the test of a searching 
Truth is like pure gold ; 
the more it is burnished the brighter it be- 


The medical expert should discriminate 
between theory and knowledge, between 
that part of medical authority which is based 
upon theory, and that part which is reduced 
to an exact science; but this requires a 
mental training and an accuracy in profes- 
sional scholarship, which many do not pos- 
sess; and such doctors should hesitate to 
assume the qualifications of an expert. 








XUM 





The Medical Expert and the Legal Examiner. 359 





Often men have been convicted and hanged 
upon the testimony of incompetent experts 
and upon medical opinions based upon a 
theory accepted at the time, but which has 
afterwards been demonstrated to be un- 
founded and has been repudiated by the 
profession. It is estimated by high authority 
that the railroad companies of England and 
the United States were robbed of a hundred 
million dollars, recovered in negligent injury 
cases based upon Erichsen’s theory of 
traumatic cerebro-spinal concussion, within 
twenty-five years after that theory was pub- 
lished; yet Erichsen himself, after a more 
exhaustive investigation, modified and re- 
jected much of his own theory long before 
his death; and subsequent authorities the 
world over, including Charcot, Oppenheim, 
Page, Dana, Outten and the leading neurolo- 
gists of to-day, reject that theory and as- 
sign hysteria, mental suggestion, anxieties 
of litigation, pecuniary greed and other 
causes, instead of the traumatism of Erich- 
sen. He rean erroneous theory was utilized 
by avaricious claimants, unsuspecting lawyers 
and deluded doctors, and millions upon 


millions of dollars were recovered for injur- 


ies caused wot by the accident, xot by trau- 
matism, zot by the defendants in the suits, 
but by the claimant himself and those around 
him. Can a more stupendous fraud upon 
justice be conceived? Should not the medi- 
cal expert be learned, cautious and conser- 
vative in giving opinions based merely upon 
a theory? Do not common safety and eter- 
nal justice demand that such opinions be 
tested by a rigid cross-examination ? 

The practicing physician and surgeon, in 
emergency cases, is compelled to act 
promptly, without opportunity for reflection 
or research; but before he testifies as an 
expert, he should investigate and reflect. 
Often the real cause for criticising the medi- 
cal expert lies in his crude or defective pre- 
liminary education. Should any one, then, 
be allowed to undertake the study of medi- 
cine or law until he has become a trained 





student and has acquired a ready mental 
agility and a capacity to comprehend abstract 
principles, and logically to apply them to 
concrete cases? Should he not be skilled 
in analysis and in synthesis, and be accus- 
tomed to investigate and think for himself? 
The foundation for a professional education 
should be laid broad and deep. Professional 
learning cannot, like wealth, be inherited, 
but must be acquired by individual study 
and reflection. ‘“‘ No one is born an artificer.” 
Nemo nascitur artifex. As well might one 
attempt to fatten a flouring mill by: running 
wheat through it, as to attempt to educate a 
doctor or a lawyer by his simply reading 
professional books and listening to profes- 
sional lectures. The student of law or medi- 
cine must not only read, listen and observe, 
but, if he is to become a successful practi- 
tioner, or a master, he must possess the nat- 
ural abilities, and must also think, digest, 
assimilate, and make the lessons a part of 
his. own professional mind. One cannot 
cram, and safely or successfully utilize the 
doctrines of the authorities unless he thor- 
oughly comprehends them. Galen says, 
“ The best physician is also a philosopher.” 
Let the importance and the necessity of 
thinking, as a factor of professional educa- 


tion, be repeated and emphasized! “ Read, 
mark, learn, and inwardly digest,’ enjoins 
the Litany. 


The time has been when any one who 
was able to read and write could enter 
medical college or law school, but that day 
is now past forever. The two professions 
in the future will have better preliminary 
discipline, better educational facilities, and 
better professional learning than they now 
possess. Formerly little attention was given 
to medical jurisprudence in the professional 
schools, but now, the leading schools of both 
professions furnish facilities and require 
thorough work in this branch of erudition. 
In the large universities, the disciples of 
Galen and the disciples of Blackstone to- 
gether pursue the same course in part, 
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in the same lecture room, and under the 
same instructors, which must tend to har- 
monize and bring the two professions nearer 
to each other. 

The medical expert on the trial should 


confine himself to the domain of medical | 
science and skill in the exclusive capacity | 
He should. not act also as | 
counsel or medical prompter for the at- | 


of a witness. 


torneys. The questions and the cross ques- 
tions should be formulated and put by the 
trial lawyers; and as a part of their prepara- 
tion of the case, they should master the 


medical questions involved and be qualified | 
| should also be able to distinguish between 


to intelligently examine and cross-examine 
the experts. This preparation 
time, study, research, reflection, and, fre- 
quently, access to the chemical and physical 
laboratory, and to the dissecting room. Itis 
unprofessional for the trial attorney to go 


upon the witness stand and swear to matters | 


which can be established by other evidence, 
and it should be so regarded as to the doc- 
tor, as it always impairs the weight of his 
testimony. The forensic management of 
the case is for the lawyer, and if he is in- 
competent properly to try it, let him, and 
not the expert witness, bear the odium. 
His mind, like the mind of the commanding 
general in battle, should compass the whole 
field from center to outpost. In medico- 
legal cases, he should have sufficient knowl- 
edge of the nature and the amount of 
medical evidence required to make out a 
case, to-intelligently pass upon the scien- 
tific facts involved, and to clearly marshal 
them before court and jury. 
fail in this class of cases in consequence of 
their crude and defective preliminary educa- 
tion. Before the student is permitted to 
commence his legal studies, should he not 
be thoroughly trained in rhetoric, logic, 
psychology and kindred subjects, and be 
well grounded in the fundamental principles 
of physics, chemistry, anatomy, physiology, 
biology and hygiene? Should he not know 
enough of anatomy to be able to determine 


requires | 





Many lawyers | 
' and thereby deceive the court and jury, and 





whether the os ca/cis is located in the head o1 
heel ? enough of physiology to distinguish 
between the functions of the lungs and liver; 


| and enough of chemistry to appreciate the 


action of an alkali upon an acid? Certainly 
he should have such a knowledge of these 
sciences as would enable him to ascertain and 
apply their truths to the affairs of justice. 
The lawyer should be qualified to intelli- 
gently determine whether the claimant has, 


| in fact, received an injury, or is a malingerer ; 
| whether his symptoms are objective or sub- 
| jective, real or simulated; whether the suit 


is brought for blackmail or for justice. He 
the learned doctor and the ignorant quack, 
between the qualified and the unqualified, 
between the counterfeit and the genuine ex- 
pert. 

The medical witness is usually called only 
in important criminal and civil cases, where 
great interests and large amounts are in- 
volved, which emphasizes the importance of 
accuracy and candor on his part. Ifa ques- 
tion of chemistry or toxicology is raised 
depending upon an analysis, he should make 


‘such analysis step, by step with the utmost 


care, and verify eagh process before he 
swears to the result. He should not only 
remember that important interests are at 
stake, but also that it is the duty of the 
cross-examiner to become a specialist upon 
the matters involved, and to require him to 
disclose what was and what was not done 
upon such analysis. The chemist should be 
certain that his chemicals and apparatus are 
pure and uncontaminated, lest he be deceived, 


inflict the consequence of his blunder upon an 
innocent party, whose life, liberty or prop- 
erty must pay the penalty. 

The importance of knowing what materials 
are used in such tests was demonstrated a 
few years ago in an eastern State. The case 
depended upon the chemical question 
whether or not starch existed in mustard 
seed. A celebrated analytical chemist testi- 
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fied on one side that mustard seed contained 
over eleven per cent. of starch; and two 
celebrated analytical chemists testified on 
the other side that there was no starch in 
mustard seed. At the request of the first 
named chemist, he was given an opportunity 
to demonstrate the truth of his assertions. 
The apparatus and materials were brought 
into the court room, and the tests were made 
before court, jury and counsel. The mus- 
tard seeds were pounded and then boiled in 
distilled water. The solution was deposited 
on sheets of filtering paper. The chemical 
tests were applied, and the characteristic 
blue iodide of starch was exhibited in tri- 
umph. The experiment was repeated in 
various ways, and many sheets of paper were 
thus colored. The demonstration appeared 
to be conclusive. The chemists on the other 
side of the case were also recalled, and they 
made tests before the court and jury which 
as clearly demonstrated that there was no 
starch in mustard seed. The defendant’s 
counsel said to one of the last-named ex- 
perts, “Are you not satisfied. with the re- 
action for starch exhibited by the defendant's 
chemist on a dozen or more sheets of pa- 
The witness answered, “I am not 
certain, to begin with, that the paper would 
not have produced that reaction without the 


per?” 


mustard.” The counsel gave him some of 
the unused filtering paper, and asked him 
to make the test. The witness did so, and 
the same deep blue tint was the result, thus 
showing the illusory nature of the prior 
tests, and that the experiment was entirely 
worthless as proof of the facts at issue. Had 
this expert used pure filtering paper in his 
experiment, as well as distilled water, instead 
of filtering paper that had been sized in a 
solution of starch, he would have saved him- 
self this humiliation. (By the way, if the 
“color” was the only evidence of starch, 
what value could there have been in the ex- 
periment as proof, if the operators and ob- 
servers had been color blind?) 

The general practitioner is liable at any 





moment to be called upon to make post- 
mortem examinations. Such examinations 
should be exhaustive, and be made with 
great care, and he should keep posted, and 
at all times thoroughly prepared to make 
them. The doctor should examine every 
vital organ, consider every vital function, 
and test every condition of the subject, 
measuring and tracing each wound, noting 
every bruise or lesion, and prepare himself 
to tell affirmatively the conditions found, 
and also, so far as the vital functions and 
organs are concerned, to tell what did not 
exist. He should not hesitate to refer to his 
medical books and charts for suggestions 
and assistance. In cases of suspected or 
possible murder or foul play, he should call 
in the prosecuting attorney for aid and di- 
rection. The sole end of such examinations 
is to ascertain the actual facts, and to dis- 
cover the unbiased truth with “the cold 
neutrality of an impartial judge.” 

The medical profession has more to do in 
practical affairs with that mysterious relation 
existing between the material and the imma- 
terial, between the mind and the body, than 
any other vocation. The doctor must deal 
with both, and he should study the mind 
and mental action as thoroughly as he studies 
the body and bodily action. He should 
be as constant and as close a student of 
psychology and mental phenomena as of 
neurology and pathology. There is no 
department of medical science in which the 
general practitioner is called as an expert wit- 
ness more frequently than in cases involving 
insanity and mental competency, and he 
should endeavor to become an expert in 
fact, upon those questions. 

The doctor on the witness stand should 
never hesitate to answer, “I do not know,” 
if such is the fact. General Alger, while 
speaking of his admission to the bar, once 
told this story upon himself. ‘‘ The examin- 
ing committee,” said the general, ‘‘ asked me 
only three questions. I answered the first 
question the best I knew. The committee 
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said my answer was wrong. In answer to the 
other questions, I told them I did not know. 
The committee, being satisfied that I did not 
know and had answered according to the 
facts, assured me my answers were correct, 
and recommended my admission to the bar.” 
It matters not whether this story is fiction 
or veritable history, it illustrates that honesty 
and truth can always be vindicated by 
answering as the facts require, and that is 
far more essential in the administration of 
justice than to guess at things not known. 
The lawyer is sometimes, not without 
cause, accused of splitting hairs in pro- 
fessional matters. Cannot the medical ex- 
pert also sometimes be justly charged with 
the same offense, especially when he testi- 
fies to the revelations of the microscope? 
It is asserted that human blood can be dis- 
tinguished from that of some of the lower 
mammalia, but it seems to be a mooted 
question whether it can be distinguished 
from that of the dog or ape. The dif- 
ference in the size and form of the micro- 
scopic red corpuscles of the blood seems to 
be the distinguishing test. Schmidt finds 
the diameter of human blood corpuscles to 
part of an inch, and that of the 
Other observers 


be 32°66 
dog gl part of an inch. 
vary these figures somewhat, but the pro- 
portion remains substantially the same. 
If this infinitesimal difference in the size is 
the distinguishing feature, is it not practi- 
cally impossible for any observer, however 
skilled in the use of the microscope and the 
micrometer, to accurately measure and cor- 
rectly inform court and jury which is human 
blood and which is not? It is very unusual 
if not impossible for different surveyors of 
skill and experience, starting from the same 
meander post, to run out the meander line 
of a dozen courses and distances around a 
lake, half a mile in diameter, with the same 
results. Often the variation amounts to sev- 
eral feet, and sometimes to several rods. If 
it is impracticable to measure such a lake 
with accuracy, how much more difficult must 





it be to measure a blood corpuscle. Is it safe 
to convict and execute men upon such evi- 
dence? But little reliance should be placed 
upon such testimony in the administration 
of justice, especially when we consider the 
variation in the power of vision, whether 
the observer is myopic or hyperopic, whether 
he sees with the acute clearness of youth, 
the moderation of middle life, or the dim- 
ness of age; to say nothing of the condi- 
tions of the light and air. How learned, how 
careful, how conservative and how candid, 
should be the expert witness, in discovering 
the secrets of chemistry and histology, and in 
declaring them on the witness stand! The 
ordinary and the most effective means of 
exposing the ignorance, of detecting the 
mistakes, and of demonstrating the perjury 
of an incompetent, careless or corrupt wit- 
ness is by cross-examination. 
Psychologically there is a great difference 
between witnesses, which is almost univer- 
sally overlooked by the casual observer. 
Some witnesses are utterly devoid of the 
sense of the obligation of veracity; some 
will tell a falsehood as if they were telling 
the truth; others will tell the truth as if 
they were telling a falsehood. A _ large 
class of honest witnesses are utterly unable 
to discriminate between a conception of 
memory and a conception of imagination; 
between cognition and feeling; between fact 
and fiction; between hearsay and personal 
perception; between the suggestion of sym- 
pathy or prejudice and the suggestion of 
an actual fact or an existing truth; between 
the impression of a dream and the impres- 
sion of an event. Because are 
unable to distinguish between the ideal and 
the real, things imagined are often uncon- 
sciously sworn to as facts remembered; 
what others have said, as matters actually 
seen; what is hoped for, as an actual fact; 
what is hated, as hateful; what is loved, as 
lovely; regardless of the real truth or ex- 
isting attributes. The expert witness is not 
always exempt from the frailties of human- 


witnesses 
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ity. In every sensational case and mysteri- 
murder investigation, the inevitable 
lunatic appears and discloses his strange 
story, his wild vagaries and suggestive hal- 
lucinations to increase the doubt, while 
Dame Rumor reels off her endless yarns of 
fabrication, to be tested and destroyed by 
the cross-examiner’s work. When we con- 
sider these facts, and take into account that 
further fact, as Shakespeare puts it, “How 
the world is given to lying,” can there be 


ous 


any question as to the utility and necessity | 
| sctre guod tinformat. 


of the cross-examiner’s art? The courts 
could dispense with the bailiff, the clerk, the 
stenographer, and often with the jury, on 
the trial, without prejudice to truth and 
justice, but not with the cross-examiner. 


The surgeon uses the knife not to wound | 
| tial and judicial manner declare the truth 
| without fear or favor. 


the patient, but to sever the connection, and 
to separate the cancerous tumor from the 


healthy tissue, as the means of restoring | 
| upon the testimony produced on the trial. 
ner the Jawyer uses the cutting blade of | 
| flicting and often inconsistent and contra- 
| dictory: nevertheless the court and jury 
| must determine the facts from these ele- 
| ments. 
| ber that the various facts 


health, and prolonging life. In like man- 
cross-examination, not to hurt the witness, 
but to sever the connection, and to separ- 
ate the festering falsehood from the sacred 
truth, as a means of protecting rights, and 
of securing justice. The pain produced in 
both cases is an incident, and not an end. 


As long as flesh and blood are liable to ac- | 


cident and disease, will the surgeon’s knife 
be required to prevent suffering, restore 
health, and prolong life; and so long as 
human nature remains imperfect and de- 


ceitful, will the cross-examiner’s blade be | 


required to detect error, preserve rights, 
and enforce justice. 

Expert witnesses are usually selected in 
consequence of their avowed opinions upon 


the questions involved, for the purpose of | 
| testimony, or the various theories of the 


sustaining the contention of the party call- 
ing them. While in appearance, they speak 
ex cathedra, and are produced as authority, 
and are frequently accepted as such by 
court and jury, nevertheless, in fact, they are 
identified with one side of the case, and too 
often are interested allies to it, which has a 





_ tendency to impair the weight of all expert 


testimony. Such experts ‘being zealous 
partisans, their belief becomes synonymous 


| with faith as defined by the apostle, and it 
| too often is but the substance of things 


hoped for, the evidence of things not seen.” 
But witnesses are never compelled to stultify 
or to perjure themselves. ‘‘No one who is 
ignorant of a thing is bound to give informa- 
tion of it; but every one is bound to know 
that which he gives information of.” Nemo 
tenetur informare qui nescit, sed quisguts 
The expert witness, 
being called and often accepted as authority 


| upon matters not generally understood by 
| the jury, is required by common honesty 
| and the public welfare to know the scientific 


facts involved in the case, and in an impar- 


The hypothetical question must be based 


This testimony is fragmentary, variant, con- 
’ 


The medical expert should remem- 
recited in the 
hypothetical question are changed to include 
the different phases of the testimony and the 
various theories of the case; and that these 


| changes, with their inherent difficulties to 


him, are made necessary by the testimony 
and the issues. He should understand that 
if he would creditably answer these ques- 
tions, his learning must be at command, and 
his mind so trained as to readily comprehend 
the different phases of the question, and to 
give a complete answer. The lawyer is not 
responsible for the different phases of the 


case. The medical expert is required to 
answer these complex questions, and give 
opinions upon their different features and 
theories, for the purpose of throwing the 
light of medical science upon these diverse 
ckements of the case. In deposing to these 
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opinions, he should distinguish between pro- 
fessional knowledge and professional bigotry. 
He should not be wise in his own conceit, 
and should beware of that confidence which 
is born of ignorance, “For fools rush in 
where angels fear to tread.” 

The practice of medicine, in some respects, 
does not tend to develop the mental qualities 
requisite for a good expert witness. The 
doctor at the bedside adopts one theory, 
and that is his own theory of the case. He 
is not accustomed to have his theory ques- 
tioned or controverted. Often when his 
opinions and theories are questioned or con- 
troverted on the witness-stand, he impulsively 
considers it a personal attack; his resentment 
is aroused; his mental equanimity is dis- 


turbed, and his feelings, not his learning and | 


best judgment, dictate his answers until his 
testimony is punctured, and he is impaled 
upon the horn of a dilemma. The lack of 
self-possession, disciplined mind, accurate 
learning, and impartiality, humiliates many 
expert witnesses in court, and brings re- 
proach upon their profession. 

However much the doctor and the lawyer 
may complain of each other, in the depart- 
ment of forensic medicine the two professions 
cannot be divorced. While the surgeon’s 


knife and the cross-examiner’s blade may be 


unskillfully and improperly used, yet the 


abuse does not preclude their proper use. | 
In this common field of science and art, | 
there should be no jealousies or conflicts be- 


tween the two professions. There is ample 
room for both. Many of the truths of legal 
medicine lie upon the surface, and are 
acquired by the casual observer, while the 
richer gems lie deep below, and are secured 
only by the most energetic disciple. The 
former are the inheritance of mediocrity ; 
the latter, the insignia of eminence. There 
have been foo many half-educated doctors 
on the witness-stand, and foo many super- 








ficial lawyers at the bar, who, without 
adequate learning in this part of their pro- 
fessions, without the intellectual gifts, or 
mental discipline to comprehend the funda- 
mental principles or to master their details 
and functions and apply them to the affairs 
of justice, and without any just conception of 
the heavy responsibility or the moral obliga- 
tion imposed, assume to disclose scientific 
facts which are to them unknown, to describe 
functions of which they are ignorant, to im- 
part knowledge which they do not possess, 
and to formulate verdicts which deprive 
fellow-beings of life, liberty or property. To 
such doctors and to such lawyers, the ad- 
monition of Junius can be repeated: “I do 
not give you to posterity as a pattern to 
imitate, but as an example to deter.” 

But this class of professional men are al- 
ready diminishing in number, and the in- 
creasing requirements of the professional 
schools, the better facilities for instruction, 
and the higher standards for professional 
license must accelerate the decrease. Let 


| the lawyer know enough about the matters 


of medical science at issue to enable him to 


| intelligently formulate and put such hypo- 


thetical questions as will draw out the medi- 
cal facts involved, and to enable him to 
know when he has received a full answer; 
let the doctor have sufficient intellectual 
discipline and medical learning to enable 
him to clearly comprehend the various ele- 
ments involved in the question, to hold them 
in mind long enough to apply his medical 
knowledge, and mentally to formulate, and 
concisely express a pertinent answer to the 
whole question; disbar the shyster, suppress 
the quack, let candor, learning and intelli- 
gence inspire the examination; and criticism 
will be avoided, professional progress will 
be advanced, and the cause of justice will 
be served. 
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OLD FRENCH PRISONS. 


THE CONCIERGERIE. 


HE prisons of France were formerly 
considered merely as places of deten- 
-tion for persons accused of offenses and 
crimes (custodia reorum), and not as means 
of punishment. Punishment was either capi- 
tal or corporal; the former consisted in 
death, or the galleys for life; the latter in 
branding, banishment, the galleys for a term, 
or temporary confinement in a hospital or 
house of correction. According to this prin- 








had not too frequently rendered prisons the 
eternal abode of misfortune and persecution. 

Under the early princes the prisons con- 
sisted of subterranean dungeons, destitute of 
air, light, and fire, where the bed and the 
pillow were of stone, and where the prisoners 
were at the mercy of cruel jailers. 

The first amelioration of criminal legisla- 
tion in France was by an ordinance, in 1670, 
for the reform of divers abuses. Secret trials 


PLAN OF THE CONCIERGERIE.! 


ciple, the administration of prisons would 
have been of little importance, if the delay of 
trials, the numerous appeals for the revision 
of judgments, arrests for debt, and, above 
all, arbitrary detention by JZettres de cachet, 


1A. La petite cour. 
. Le guichet. 
. Le greffe. 
. L’arriére greffe (where the condemned made their 
toilet). 
. Le cachot where condemned women were imprisoned 
while awaiting the executioner. 
. Corridor. 
. Large dark corridor now called the rue de Paris. 
Vestibule. 
Préau des femmes. 


were abolished; the accused were con- 


fronted with their accusers; judgments were 
revised more promptly by the upper courts ; 
warrants for apprehension were subjected to 
formalities which rendered their execution 


. Chambres de pistole. 

. Stairway leading to chambres de pistole. 

. Small court (where the massacres of September took 
place). 

. Chapel where the Girondists were confined the night 
preceding their punishment. 

. Stairway leading from the Cachot des Girondins to 
the hall of the revolutionary tribunal. 

. Small cell in which Robespierre was confined. 

. Cell of Marie Antoinette, opening into cell 
where the gendarmes were stationed. 


R. 
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less sudden and less arbitrary; the prisons 
of Paris were placed under the superinten- 
dence of magistrates who were bound to 
visit them weekly, and the houses of correc- 
tion were annexed to the general hospital 
(la Salpitriére). 

In 1675, Louis XIV reduced the number 
of the prisons of Paris, retaining only the 





Abbaye, the Salpétritre, and Bicétre, all of 
which were in a very bad state; labor was 
interdicted, and the prisoners were without 
classification. In pursuance of an ordinance 
dated August 30, 1780, the Petit Chatelet 
and the For-l’Evéque were demolished ; con- 
siderable repairs were made to the Con- 
ciergerie and the Grand Chatelet; the Hétel 


Conciergerie, the Grand Chételet, the Petit | de la Force was converted into a house of 
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L’ANCIEN PREAU DES FEMMES, 


Chételet, the For 1’ Evéque, the prisons of 


Saint Eloi, Saint Martin, and Saint Germain- | 
des- Pris, the Officialité, and the Villencuve- | 
| as a gate to shut in the face of the invaders, 


sur-Gravots. 


Notwithstanding these salutary arrange- | 
ments, the prison system experienced but | 


little improvement. At the accession of Louis | the middle of their Isle.” 


XVI to the throne, the prisons of Paris con- 


sisted of the Conciergerie, the Grand Chdtelet, 


the Petit Chdtelet, the For-l’Evéque, the 


| detention, and a magistrate was appointed to 


visit and superintend the prisons. 
In the days when Paris had not so much 


the citizen raftsmen of the Seine thought it 
well to have a prison, and “dug a hole in 
This, it seems, was 
the sorry beginning of the Conciergerie; but 
the details of that vanished epoch are scant. 
Palace and prison are thought to have been 
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constructed at about the same date; the 
palace, which was principally a fortress, was 
the residence of the kings; the Conciergerie 
was their dungeon. 

Rebuilt in the reign of St. Louis, it was 
originally the porter’s lodge —hence its 
ame, Conciergerie — servant’s hall, and 
kitchens of that monarch’s palace, and some 
of its apartments in the early part of the 
present century were still known as des cut- 
sines de St. Louis. In 1794, externally it 


HALL OF THE 


was cheerful enough, for the first story was 
occupied by a series of fashionable shops for 
the sale of gloves, perfumery, ribbons, and 
nick-nacks. Under these shops, and indeed 
surrounding them on all sides, was a series 
of dismal dungeons in which persons con- 
victed of treason were detained pending their 
sentence and its execution. In 1825, the 
greater part of the old prison was destroyed, 
and with the exception of the two picturesque 
towers known as Julius Caesar and Mont- 
gomerie, andthe cell of Marie Antoinette, 
nothing of the original building remains in- 
tact. According to a very minute plan taken 








in 1796, the arrangement of the prison dur- 
ing the Reign of Terror was as follows: — 
The principal entry, as at present, was from 
the inner court-yard which opens into the 
Palais de Justice. A narrow Gothic door- 
way led to asmall inner courtyard, at the far 
end of which was the gwichet, or turnstile, a 
low door about three feet and a half high, 
to enter which the prisoners were obliged to 
bend nearly double, or even crawl on their 
hands and knees. Once within, they found 


GIRONDINS. 


themselves in a large and _ well-lighted 
chamber, where they were confronted by 
the chief jailer, Richard. Beyond his salon 
was a long dark passage, in which the women 
were kept until they were wanted pour la 
toilette. Sometimes they remained here a 
month, their food being handed to them 
through a narrow slit in the wall. Nota 
few died from the effects of the horrible 
stenches with which this stifling corridor 
was always filled; for the unfortunates were 
not allowed to leave it for a moment, day or 
night. A little to the left was a spacious 
cloister, surrounded by arcades, and having 
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a small fountain in its centre. Here the 
female prisoners were permitted to take exer- 
cise, wash their clothes, and not infrequently 
in fine weather spend the whole day. This 
courtyard was separated by an iron railing 
from a similar one used by the men, who 
were free to talk with the women, and even 
to play cards with them, through the rails. 
On the right hand side was a series of rooms 
known as Chambres de Pistole. This con- 
sisted of what had originally been one vast 




















here were popularly known as paz//eurs and 
patlleuses. In the last years of the tyranny 
of Robespierre, when the tribunal was send- 
ing its daily cartloads of victims to the guillo- 
tine, from forty to fifty beds were used every 
night by fresh victims, who paid each fifteen 
livres for their sleeping accommodation. This 
system brought in a profitable revenue of 
about one thousand livresa month. A little 
béyond the Chambres de Pistole a narrow 
passage led into the apartment known as 





LT A 


THE CORRIDOR CALLED THE RUE DE PARIS. 


vaulted hall, but was now converted into a 
sort of dormitory containing as many as fifty 
beds. They were called pistole because here 
people who wished to have a bed could do 
so by paying from twenty-seven to thirty 
livres a month; but it very often happened 


that the same bed was let three or four times | 


over, owing to the fact that its latest occu- 
pant had been sent to the guillotine. 
was another set of cheaper lodgings, with a 
litter of straw thrown on the ground, and 
used by those who could not pay for more 
luxurious accommodation. Those who slept 


There | 


that of Héloise and Abélard, which had a 
very fine vaulted ceiling, and was situated 
directly under the hall of the Revolutionary 
Tribunal, where the prisoners were judged, 
and served as a general passage to and from 
that hall. 

Externally the Conciergerie was appar- 
ently modern, having been white-washed, 
and the Gothic arches of the windows bricked 
up, and furnished with the usual green blinds, 
so that little or nothing of its original archi- 
tecture appeared. But internally the ceilings 
throughout were vaulted, the doors Gothic, 
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CELLS UNDER THE HALL OF THE REVOLUTIONARY 
TRIBUNAL, 
and the whole prison had a thoroughly feudal 
aspect, which was suggestively dismal. The 
Conciergerie at the time of the Revolution 
was damp and filthy. The majority of the 
dungeons were below the level of the street, 
on that of the river, and infested with rats to 
such an extent that more than one prisoner 
was nearly killed by them. In the first year 
of the Republic the Conciergerie was fairly 
well organized; but from 1792 to 1794 it be- 
came a veritable pandemonium, being liter- 
ally packed with prisoners of both sexes, 


beds being made up in what had been the | 


chapel and in some of the passages to ac- 








poor creatures who were doomed to pass 
here their last hours on earth. 

Turning to the right out of the court-yard, 
the guide of to-day unlocks a heavy door, 
descends a few steps, and ushers the visitor 
into the noble old guard-room of the palace 
of the kings. Here everything is medizval 
in character. Columns rise from the stone 
floor and spread themselves out into vaulted, 
groined, springing arches, extending to the 
roof. Over a stone wall which rises to about 
the height of‘a man’s chin, the eye looks in- 
to the cuisines de Saint Louis, and into bare 
hearths and cold. fireplaces. The guard- 
chamber is picturesque and imposing in its 
stately architecture, and vividly suggests 


UNE CHAMBRE DE PISTOLE, 


visions of the state and splendor of that 
feudal royalty which needed ample military 
watch and guard. Time, which changes so 
many things, has given up the old palace of 
the kings to become a palace of justice. 
From the Salle des Gardes the ancient 
prison is entered through the rue de Paris — 
a vast dark corridor, which in Revolution- 
ary days was lined with rows of dismal cells 
always crowded to excess. It has contained 
two hundred and fifty prisoners at the same 
time. A frightful black couloir, with barred 
gates, is this memorable passage; and the 
cell of the queen is to the right where the 
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street ceases. 
cour de la Conciergerie. From the high 
walls, of a dead, dirty white, the heavily- 
barred windows of two upper storeys of dun- 
geons look into the court. Here are the 
windows of the cells of Marie Antoinette, of 
Robespierre, of Madame Roland, of André 


Near to it is the anctenune | 


| 
| 
| 
| 
| 
| 


used for the last night of the Girondins — is 
the chapel. It is a large vaulted room, with 
square columns and iron gratings above the 
columns at one end, gratings which veil 
windows and suggest dungeons. This chapel 
(Salle des Girondins) has a sacristy, and 


| this is a small, hard, bare ccll, which stands 


Chénier, of Madame du Barry, and of other | 
| worthy, because within its walls were passed 


famous prisoners. The cells of the old Con- 
ciergerie were occupied by female prisoners ; 
males being incarcerated in the part called 


CELL OF MARIE 


Lenceinte cellulaire, which is not now shown. 
The Conciergerie was then the ante-chamber 
of the tribunal, and then the storehouse for 
the guillotine. It is to-day a modern prison 
for vulgar crime, and visitors are not allowed 
to enter any cell in which criminals are con- 
fined. A part of the prison which retains 
many of its old features is the yard, in which 
the fountain still exists at which so many 
ladies washed their linen and their dresses. 
One of the memorable sites of the Con- 
ciergerie —— an apartment which, if furniture 
and fittings be excepted, remains to-day in 
the same condition as it was when it was 


ANTOINETTE IN 


next to that of the queen. This cell is note- 


the last hours of the monster Robespierre. 
Close to this little cell is another and larger 


THE CONCIERGERIE, 


one, which is both a dungeon and a shrine. 


| This is Ze cachot de Marie Antoinette, the cell 


in which the unhappy queen passed the latest 


| and the longest time of her stay in the Con- 
| ciergerie. When she arrived, General Custine, 
| the soldier-martyr of the Revolution, was 


| turned out of a cell to 


make room for 
? Autrichienne ; and the position of this cell, 
near the wicket at which prisoners saw their 
friends, was very disagreeable, since it was 


| mostly surrounded by a noisy crowd, whose 


| 
} 


filthy language disturbed the ear by day and 
night. M. Eugéne Pottet, assisted by M. 


| Tixier, the director of the Maison de Justice, 
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tried to identify this first cell, but found the | 


task impossible. It seems clear that her 
first cell was one of the worst in the Con- 
ciergerie, and was in the worst part of the 
prison. The removal of the poor queen to 
somewhat better quarters was probably due 
to the humanity of the concierge. She spent 
seventy-six days in the Conciergerie, coming 
there from the Temple on the night of the 
2nd of August, 1793, and leaving it for her 
execution on the 16th of October, 1793. 
Round the corner of the palace, in the 
cour du Mai, beside the great staircase 
which now leads upwards to the Courts of 
Justice, is the grated door through which 
prisoners emerged from the dreadful prison 
in order to mount the death carts. 
Barthélemy Maurice gives the number of 





persons sent from the Conciergerie to the 
guillotine as 2,742. Of these 2,742, 344 
were women, 41 were infants, 102 were over 
seventy years of age, while one man was 
ninety-three years of age. Taine suggests 
that the numbers given are understated, and 
it is more than probable that such records, 
at least during the Terror, were badly kept, 
and are unreliable. 

There are now in the Conciergerie about 
sixty-three cells constructed in 1864. These 
are built on a concrete foundation, facing the 
large windows that look out on the river 
Seine, and are said to be among the finest in 
Europe. They are occupied by prisoners 
awaiting their trial at the courts, which are 
held in another part of the building. 





CALHOUN AS A LAWYER AND STATESMAN. 


By Water L. MILLER OF THE SOUTH CAROLINA Bar. 


IV. 


ND now it is in order to inquire how | 


did Mr. Calhoun stand on some of the 
great, practical questions of that day, and, 
in their bearing, application, and pertinence, 
to a very considerable extent at least, of this 
day also. What were his views as to the 
wisdom and practicability of civil service re- 
form? Did he believe in this doctrine, — to 
the victor belong the spoils? That was the 
favorite shibboleth during Jackson’s admin- 
istration. It was the rallying cry of his 
followers and it met with the cordial ap- 
proval of their great leader. We find, how- 
ever, that Mr. Calhoun was opposed to it — 
that he fought against it with all of his 
might and main. Were he living to-day, 


we have not the slightest doubt where we | 


would find him on this question. He would 
be found standing side by side with Roose- 


| 
| 


velt and the other leading civil service re- 
formers. Mr. Von Holst and Mr. Trent criti- 
cise him because, though he opposed this 
doctrine and did his best to have the Exec- 
utive stripped of its patronage and shorn 
of its power in this respect, yet he failed to 
anticipate an equal abuse of the same great 
power on the part of Congress and its mem- 
bers. They maintain that he should have 
gone to the root of the evil, and have extir- 
pated it entirely from our political system. 
They claim that the transfer of the patron- 
age from the President to the members of 
Congress does not relieve matters — that it 
simply shifts the objectionable feature from 
one department of the government to an- 
other, — and that Mr. Calhoun was to blame 
for not foreseeing that this would be the 
case. My reply is that he vigorously fought 
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the evil as it existed in his day, and that it 
was expecting too much of him that he 
should have anticipated every twist and turn 
in politics and the administration of govern- 
mental affairs. We do not hold the public 
men of our day to any such strict account- 
We should not expect public men 
When the electoral 


ability. 
to foresee everything. 
system was established, who anticipated that 
it would prove to be a mere formality and 
that the selection of our chief magistrate would 
be practically in the hands of our nominat- 
ing conventions? When the Spanish-Ameri- 
can War was first agitated, who had any 
idea that President McKinley, who was so 
reluctant to engage in it, would, in so short a 
time, become an expansionist and would be 
dubbed with the title of ‘ imperialist” ? 
Time is an important factor in political as 
well as in other matters, and our statesmen 
have to alter their plans in accordance with 
changes which it renders necessary. 
Speaking of expansion suggests that it is 
interesting to inquire how did Mr. Calhoun 
look upon this question. Was he in favor 
of it or not? He was perhaps the leading 
advocate of the annexation of Texas. At 
that time, he was a member of the cabinet, 
occupying the important place of Secretary 
of State. Indeed, it is an admitted fact that 
he was appointed secretary by Mr. Tyler 
and accepted the office for the very purpose 
of accomplishing the annexation of Texas. 
He carried the matter through successfully 
and was proud of his achievement with re- 
ference to this matter. In speaking of this 
subject, in a speech in reply to Mr. Benton, 
he said: ‘ He traces the authorship to me, 
because, as he asserts, I am the real author of 
annexation. Less than twelve months since, 
I had many competitors for that honor: the 
official organ here claimed, if my memory 
serves me, a large share for Mr. Polk and 
his administration, and not less than a half 
dozen competitors from other quarters 
claimed to be the real authors. But now, 


| 


all seem to. agree that I, in reality, am the 
I will not put the 
I may now rightfully and in- 


author of annexation. 
honor aside. 
disputably claim to be the author of that 
great measure, a measure which has so 
much extended the domains of the Union, 
which has added so largely to its produc- 
tive powers, which promises so greatly to 
extend its commerce, which has stimu- 
lated its industry, and given security to our 
most exposed frontier. I take pride to my- 
self as being the author of this great mea- 
sure.” This quotation from his speech 
shows that Mr. Calhoun appreciated highly 
his own efforts in behalf of the annexation 
of Texas, and it also presents forcibly and 
succinctly the advantages which resulted 
from that measure. 

At first blush, Mr. Calhoun’s position 
with reference to the war with Mexico seems 
to militate against the idea of territorial ex- 
pansion. It is well known that he was op- 
posed to that war. Not only did he regard 
it as unnecessary, but he looked upon it as a 
He was bitterly opposed 
to holding Mexico as a province or incor- 
porating her into the Union. He held that 
it was against the character of our govern- 


war of conquest. 


ment and contrary to the policy of free in- 
stitutions for us to hold Mexico as a con- 
quered province. He contended that it 
would put too much power into the hands 
of the President, that it would clothe the 
Executive with an immense patronage, that 
it would tend to strip the States of influence, 
and strengthen the central government at 
Washington; and that it would make the 
general government a strong, central power 
and would be utterly subversive of the rights 
of the States. He referred to the Roman 
government as illustrating the point for 
which he was contending. He said that 
“when the Roman power passed beyond 
the limits of Italy, crossed the Adriatic, the 
Mediterranean, and the Alps, liberty fell 
prostrate; the Roman people became a 


: : 
since the war has become unpopular, they | rabble; corruption penetrated every depart- 





Calhoun as a Lawyer and Statesman. 


373 





ment of the government; violence and | uninhabited region should pass into our 


anarchy ruled the day, and military despo- 
tism closed the scene.” 

He referred to Great Britain as an exam- 
ple to the contrary. He freely admitted that 
she held large territorial possessions without 
demoralizing her people or ruining her in- 
stitutions; but he said that resulted from 
the peculiar character of her government — 
“that her executive and the House of Lords 
(the conservative branches of her govern- 
ment) are both hereditary, while the other 
House of Parliament has a popular charac- 
ter.” He contended that even England had 
suffered the penalty of a free government 
attempting to hold provinces in subjection, 
that she was groaning under a heavy debt; 
and that the subjection of Ireland was not 
only a cause of debt but a perpetual menace 
Nor, as I 
have already said, was he in favor of incor- 
porating Mexico into the Union. He 
thought that it would involve great expense 
and a large standing army to keep her 
there. Then, too, he maintained that the 
Mexicans were entirely different from our 
own people in their traditions, habits, and 
ideas, and that it would be impossible to 
convert them to our ideas of liberty and 
government. But even Mr. Calhoun him- 
self, after the war had been 
carried on for a while, in discussing the 


to the peace of the government. 


started and 
settlement of the issues involved, acquiesced 
in the result of things up to a certain point 
and indeed favored retaining a part, at least, 
of the conquered territory. In his speech 
on “The Three Million Bill” delivered in 
the Senate, February 9, 1847, he 
“Under such circumstances, to make peace 
with Mexico without acquiring a consider- 
able portion, at least, of this uninhabited re- 
gion, would lay the foundation of new 
troubles and subject us to the hazard of 
further conflicts —a result equally undesir- 
able to Mexico and ourselves. But it is not 
only in reference to a permanent peace with 
Mexico that it is desirable that this vast, 


said: 


| 
| 


possession. High considerations connected 
with civilization and commerce, make it no 
Left as it is, it must remain for 


uninhabited 


less so. 

generations 
” 

waste. 


an and _ barren 

The last sentences have very much the 
same tone that we hear in the argument of 
the annexationists of the present day. ‘‘Mani- 
fest destiny” was at that time a popular 
term. And then, too, we must remember 
that, to a very large extent, the woof and 
warp of Mr. Calhoun’s mind were regulated 
and controlled on public matters by his es- 
timate of their relation to the subject of sla- 
very. All of his ideas upon the subject 
of the annexation of territory were largely 
biased by his views on the slavery question. 
And besides, and in a large measure as the 
result of this fact, his ideas on this subject 
by his State - right 
views, — that this was a Union of equal, 


were also influenced 
sovereign States, each of which had the right 
to judge for itself when its constitutional 
rights were infringed upon. In 
Mr. Calhaun’s position upon the 
territorial acquisition, therefore, 


discussing 
subject of 
we must 
make allowance for both of these considera- 
tions, neither of which can operate now, 
for slavery is a thing of the past and that 
feature of State sovereignty, to which I have 
referred and for which he contended so vig- 
orously, has been eliminated from the doc- 
trine. That having the Philippines on our 
hands one of the results 
should cast them adrift and thus practically 
consign them to a state of anarchy and bar- 
barism, or allow them to become the prey 
of mercenary nations, I can hardly believe: 
would have accorded with Mr. Calhoun’s 
character or met with his approbation; that 
he would have been in favor of maintaining 
over them a protectorate with an ultimate 
idea of freeing them as soon as they became 
capable of self-government, I think ex- 
tremely probable; but that for this Republic 
to hold in subjection any civilized people de- 


as of war, we 
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siring to be free, and capable of conducting | 


a government of their own, would have been 
totally at variance with all of Mr. Calhoun’s 
ideas of justice and right, I feel perfectly 
assured. 

At the beginning of this article, I referred 
to the fact that Mr. Calhoun was of Scotch- 
Irish extraction, and that the qualities which 
he accordingly inherited had a great deal 
to do with his success in life. We find that 
his Irish blood, especially, was advantageous 
to him politically also. There is an old 
maxim, more forceful than elegant, that a 
man should not go back on his raising. Mr. 
Calhoun never repudiated his Irish lineage, 


and, as a consequence, his fellow-citizens of | 


Irish descent stood manfully by him. In 
Pennsylvania, particularly, where that ele- 
ment was strong, he was exceedingly popu- 
lar, and it was largely owing to their efforts 
that his name was brought forward for the 
presidency and for a while vigorously pressed 
for that position. 


It is a circumstance worth mentioning | 


that Mr. Davis and Mr. Lincoln, the two 
presidents who were so bitterly arrayed 
against each other, received their inspiration 
and took their models from the lives and 
characters of Mr. Calhoun and Mr. Clay, 
respectively. Mr. Blaine, too, admired Mr. 
Clay more than he did any other of the 
great men of the country and he is said to 
have patterned his life largely after him. 
That Mr. Calhoun was Mr. Davis’s model, 
we are not left to conjecture, for the latter 
tells us so himself: “ Mr. Calhoun was to 
me the guiding star in the political firma- 
ment and I was honored by him with such 
confidence as made our intercourse not only 
instructive, but of enduring love.” But, even 
in the absence of his statement, we would 
have known it any way. The resemblance 
between them is very striking. Both of 
them were tall, commanding, dignified gen- 
tlemen. Both of them were men of high 
character and of remarkably pure personal 


life. Both of them were good speakers and | 





were fond of public life. Both of them were 
metaphysical rather than practical in their 
mental make-up, and were logicians of the 
first order. And, what is remarkable, this 
resemblance was not confined to their man- 
ner and character, but it is to be found in 
their lives also. Both of them started out 
in life with unusually brilliant prospects, 
both of them at an early period in their 
careers won the confidence of the people 
and became exceedingly popular; both of 
them were thoroughly informed on politics 
and statesmanship, both of them held Cabi- 
net positions and filled them with great ac- 
ceptance. Both of them loved the South 
and devoted their lives to its service, both 
of them were greatly admired and cordially 
hated, and both of them left a name and a 
memory which have been revered on the 
one hand and reproached on the other. 
That the tendency of Mr. Calhoun’s mind 
was metaphysical and theoretical rather than 
practical was a charge brought against him 
in his lifetime by such men as Clay and 
Webster, and, though he smarted under it, 
yet, in his cooler moments, his own friends 
must have told him that that was legitimate 
criticism which he must make up his mind 
to bear. That the charge was not only 
within the sphere of proper criticism, but as 
a matter of fact was true, I think is gradually 
getting to be pretty generally conceded, and 
I have said as much elsewhere. We do not 
mean, however, that he was deficient in 
what we term common sense — far from it 
—nor do we mean that he was a visionary 
dreamer, a mere theorizer, a man who would 
prove a failure in the practical affairs of life. 
His success as a farmer, his safe, conserva- 
tive ideas, his successful conduct of the two 
great offices which he held as a member of 
the Cabinet, the good sense which he dis- 
played in his speeches and writings, the 
wise course which he usually advocated 
while he was in public life, all of these 
abundantly refute and contradict any such 
charge. What we do mean, however, is 
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that his intellectual make-up was meta- 


| 


physical in its discriminating character and | 


tendency, as compared for instance with the 


eminently practical turn of mind of Mr. | 


Clay, or even that of Mr. Webster. When, 


as “a fanatic” 
trinaire,’ and more especially when we find 
out that these charges are founded princi- 


passion, and guided by a character of ster- 
ling firmness and more than common purity, 
yet, with fatal illusion, devoting all his men- 
tal powers, all his moral energy and the 


| whole force of his iron will to the service of 
however, we hear Mr. Calhoun spoken of 


and as ‘‘an impractical doc- 


a doomed and unholy cause, and at last 
sinking into the grave in the very moment 


| when, under the weight of the top-stone, 


pally upon the fact that he believed in | 


slavery, 


even thought it was a positive | 


good, we are bound to raise our protest 


and call for the proof. 
a fanatic because he believed in slavery and 


With but few exceptions, the entire Southern 


editors, preachers, jurists, and in fact men 
of every vocation, who dwelt in the South 
previous to the war, stood or fell with him. 
It has been said that an indictment will not 
lie against a whole people. 
and the indictment against the entire South 
will not stand, then Mr. Calhoun too must 
share in the relief granted, and go harmless 
of such charges. 

Nor did Mr. Calhoun devote his great life 
to a speculative, abstract idea, that was 
crushed into atoms with the destruction of 
slavery, as some would contend. They tell 
us that he played a part, and they even ad- 
mit that it was an important part,—#in a 
drama that is wholly past; that he will stand 
in history simply as the representative of an 
idea, — that his hapless and lurid fate will be 
held up as a warning; and that he does not 
deserve the gratitude of his country, and 
then they call upon us to see how a man, 
fitted for a noble part, may waste his life 
and bring ruin upon himself and his people 
in behalf of a monstrosity, and an extremely 
absurd one at that. Read what Mr. Von Holst 
says on the first page of his book: ‘*A man 
endowed with an intellect far above the 
average, impelled by a high-soaring am- 
bition, untainted by any petty or ignoble 


If Mr. Calhoun was | 


the towering pillars of the temple of his im- 
pure idol are rent to their very base, — can 
anything be conceived ?”’ 
Fortunately we do not all think 
nor will we allow this foreigner to do our 


more tragical 


alike ; 


| thinking for us. I was very much impressed 
advocated that institution, then the whole | 
South must be placed in the same category. | 
| sity of Chicago, to which I have already re- 
people — its farmers, merchants, doctors, | 
| doctrine of State-rights, which Mr. Calhoun 


If this is true | 


with the able argument which Mr. Curry 
made in the great speech before the Univer- 
ferred. He showed conclusively that the 
advocated, is not dead, — that its cardinal 
principles still live, save only one, the right 
of a State to withdraw from the Union, 
which was finally settled by the arbitrament 
of arms. Indeed, he goes even farther and 


| contends that these principles have been 
| approved by the Supreme Court of the 


United States, have become incorporated 


| into our government, and that upon them 


| 
| 
| 
| 


depend in a large degree the safety and 
happiness of our people. To Mr. Calhoun 
he awards high praise for advocating and 
upholding so ably, so grandly, so eloquently, 
these principles, and furthermore he con- 


| tends that Mr. Calhoun, for his splendid 


| 


| warmest love of the American people. 





work, merits the deepest gratitude and the 
He 
asserts in eloquent language that the Consti- 
tution is the sheet-anchor of our faith and 
he demolishes the shallow and superficial 
ideas of our government which Mr. Von 
Holst presents. To quote his language: 
‘Let us cherish a reverential attachment to 
our written Constitution as the palladium of 
American liberty, the truest security of the 
Union, the only solid basis for the public 
liberties, the substantial prosperity, and the 
permanence of our representative Federal Re- 
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public.” Mr.Von Holst and Mr. Trent seem to 
think, that we can exalt the Constitution to 
too high a place in our regard, that we can 
make of it a kind of fetich. The former 
maintains that the first question we ought to 
consider when weighing a measure, is not 
whether we have the constitutional right to 
pass it, but whether or not we desire it, and 
then — does the Constitution prohibit it? 
And in passing upon the last question, he 
would not have us to scrutinize too closely — 
we are not expected to use a microscope. 
Such a course may do very well for some 
forms of government but certainly not for 
ours. He seems to forget that our govern- 
ment is one of limited powers —that all 
powers not delegated are reserved to the 
States or to the people. Indeed his ideas 
upon this subject are fundamentally at vari- 
ance with The 
teeming the Constitution too highly, when 
we remember that the national government, 
with all of its powers and all of its limitations, 
— indeed, its very life-blood, depends upon 
it! 
ideas of our government, which such doc- 
trinaires as Mr. Von Holst, and men who 
think like him hold, to the true doctrine pre- 
sented by Dr. Curry. Says the latter: ‘‘The 
Union being an instrument to accomplish 


our own. idea of our es- 


It is refreshing to turn from the crude 


certain specified ends, he is an enemy who 
perverts it from its original purpose, and he 
is the true friend who keeps it within pre- 
scribed metes and bounds, who preserves 
the original intact, who resists and defeats 
all infractions, and no man abstained more 
carefully than Calhoun from violations of the 
Constitution or was more forward to arrest 
them.” The imperialists of the present day, 
who seem to have the same light regard for 
the Constitution which characterized Mr. 
Von Holst, should study afresh the speeches 
and writings of Mr. Calhoun. 

Though not perhaps strictly within the 
scope of my subject, yet it is interesting to 
observe what were Mr. Calhoun’s ideas on the 
He seemed to think 


subject of education. 


s 








that the people of the North did not know 
so well how to train children as those of 
the South, — he contended that the former 
educated the head at the expense of the 
body. He claimed that the physical system 
should first be developed —that out-of-door 
sports should be encouraged, — that the 
cultivation of the mind should follow after 
obtaining health and strength of body. On 
the occasion of a visit to the West, where 
one of his boys was attending college, he told 
some of the professors what his ideas were 
on the subject of the management and train- 
ing of boys. He seemed to believe pretty 
much in allowing them to take care of them- 
He 


was opposed to restraining them and con- 


selves —to grow up without control. 


tended that it was best not to exercise much 
supervision over them. His position with 
reference to the order of development, I 
think is well taken, but as to the second, the 
question of discipline and control, opinions 
differ. 
old writers was a pretty good one, — Ne 
sutor ultra crepidam. While on the subject 
of education, I may remark that Josiah 
Quincy, in his charming book, “ Figures of 
the Past,” speaks in high terms of the ability 
and skill displayed by the daughter of Mr. 
Calhoun in the discussion of some political 
topic when he met her on one occasion. 


After all, however, the maxim of the 


He goes on to pay a high compliment to 
the better class of young women in the 
South, so far as educational training and in- 
tellectual equipment were concerned. He 
said that our fashionable ladies of that day 
were more highly cultivated than the same 
class in the North. ‘“ The fashionable 
of the South had received the education of 
political thought and discussion to a degree 
unknown among their sisters of the North. 
‘She can read bad French novels and play 
a few tunes on the piano,’ said a cynical 
friend of mine concerning a young lady who 
had completed the costly education of a 
fashionable school in New York; ‘ but, upon 
my word, she does not know whether she is 


adies 
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living in a monarchy or a republic.’ The 
sneer would never have applied to the cor- 
responding class at the South.” Can the 
same be said now ? 

As a result of my study of Mr. Calhoun’s 
life and of my investigation of the views 
which he entertained, I have been somewhat 
surprised at a query which has been raised 
in my own mind with reference to him and 
which I have not been able satisfactorily to 
Was Mr. Calhoun democratic in his 
ideas of government? I know that in the 
main he affiliated with the Democratic-Re- 
publican party of his day. I know that he 
was democratic in his intercourse with his 
fellows, that he was uniformly polite and re- 
spectful to those whom he met, that he 
accorded to every one, from the page in 
the Senate to its most dignified member, 
every courtesy, that he dressed plainly and 
was unassuming in his manner, that he was 
a republican in his simplicity of style, that 
he was the champion of a limited national 
government, and that he was unalterably 
opposed to a strong, consolidated, central 
government and resented any infringement 
upon the rights of the States ; — but was he 
a democrat after the order of Jackson? was 
he like Lincoln, one of the people? did he 
have that sympathy with them and that con- 
fidence in them which characterized the two 
men whom I have just mentioned? did he 
believe like them that the people — the 
plain common people of the country — 
should rule? did he believe that the great 
masses of the people should control the 
affairs of the government — that their voice, 
and their voice alone, should be the supreme 
authority in the affairs of the nation? Or, 
on the contrary, did he think that the man- 
agement of affairs should be in the hands of 
the representative few,—not the party manip- 
ulators, for I know he had but little sym- 
pathy or respect for them — but the superior 
classes and the more intelligent and higher 


solve. 








order of men among the people? If he 
were living now, would he be in favor of a 
primary or opposed to it? Let us see what 
some of the writers say upon these matters. 
Says Mr. Jenkins, one of his warmest ad- 
mirers: ‘‘ He was no friend to progressive 
democracy, nor did he think that liberty and 
licentiousness were synonymous _ terms. 
‘People do not understand liberty or major- 
ities, he remarked. ‘The will of a majority 
is the will of a rabble. Progressive democ- 
racy is incompatible with liberty. Those 
who study after this fashion are yet in the 
horn-book, the a, b, c, of governments. De- 
mocracy is levelling — this is inconsistent 
swith true liberty. Anarchy is more to be 
dreaded than despotic power. It is the worst 
tyranny. The best government is that which 
draws least from the people, and is scarcely 
felt, except to execute justice, and to pro- 
tect the people from animal violation of 
law.’ 

“T will now quote from Mr. Josiah Quincy. 
It may be, however, that he drew a wrong 
inference from Mr. Calhoun’s remarks. Mr. 
Quincy is giving an account of an interview 
which he had with Mr: Calhoun, while the 
latter was vice-president: ‘“ The concluding 
words of this aggressive Democrat made an 
ineffaceable impression upon my mind. They 
were pronounced in a subdued tone of 
esoteric confidence, such as an ancient augur 
might have used to a neophyte in his pro- 
fession. Substantially they were these: 
‘ Now, from what I have said to you, I think 
you will see that the interests of the gentle- 
men of the North and those of the South are 
identical. 1 can quote no utterance more 
characteristic of the political Washington of 
twenty-six than this. The inference was 
that the ‘ glittering generalizations’ of the 
Declaration were never meant to be taken 
seriously. Gentlemen were the natural rulers 
of America, after all.” 
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THE FATE OF THE WILL. 
By Frep Borron. 


(}* a man there was and he filled his sack 
(Even as you and |), 
With a mine and a mill and a railroad track 
(We thought he would leave to his children a stack) ; 
But the lawyers they knew that they'd get a whack 
At his wealth in sweet bye and bye. 
Oh, the ink we waste and the chink we waste, 
And the work of our penning hand, 
Make sport for the lawyers who never say die 
(For now we know that the lawyers are sly), 
And the jury who don't understand. 


Oh, a widow she was and she saw her chance 
(Even as you and ]), 
With her passionate tale of a young romance 
(And veil and weeds her cause to enhance), 

She lead those poor heirs a merry dance 
(Even as you and I). 

Oh, the plans we lay and the hands we play 

And the trump cards we command, 

Are powerless to’cope with the widow's tears 

(And the lawyer who shouts in the jury's ears), 
That jury that don’t understand. 








The judge then scratched his round bald head 

(Even as you and I), 
And some fossilized nonsense he solemnly read 
(From some other old fogies three centuries dead), 
Which settled the will so His Honor said 

(Even as you and I). 
And it isn’t the claim nor the widow's game 
That kills our conceit so bland, 
It's the coming to know that our hard work is nil 
(For the judge and the lawyers make rags of the will), 
And the jury do not understand. 
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ENGLISH TREATMENT OF POLITICAL PRISONERS. 


HE debate on the release of the dyna- 

mite prisoners in the House of Com- 
mons brought up once again, and directly, 
for public consideration two questions, at 
least, which had for a long time been dis- 
cussed in the newspapers and on the plat- 
form, and by the public generally. The 
first question was, whether there ought to 
be a different system of treatment with re- 
gard to political offenders, and what we 
may call private offenders. The second 
question was, whether the whole system of 
prison discipline in these countries did not 
require some modification and some im- 
provement. Now, with regard to the first 
question, as to whether political offenders 
ought to be treated on different conditions 
from private offenders, it seems to us that 
there can be no reasonable difference of 
opinion whatever, if men will but calmly 
think the subject over. Some of the great- 
est and noblest of Englishmen were put to 
death as political offenders. Some of the 
greatest and noblest of Englishmen were 
tortured before death as political offenders. 
Some of the Englishmen whose names are 
most revered and are most enshrined in the 
affection of England were tortured and put 
to death as political offenders. In modern 
times, it is quite certain that men, otherwise 
of the most stainless character, have passed 
years of suffering because they strove for 
some political purpose which they sincerely 
believed to be genuine, honest, and benefi- 
cent. 

In the debate on the address to which we 
have been referring an immense impression 
was undoubtedly created in all parts of the 
House of Commons by the speech of Mr. 
Michael Davitt. Mr. Michael Davitt was a 
man absolutely blameless in private charac- 
ter. As a London newspaper not commit- 
ted to Irish ideas said of him, he was a man 











in whom the whole Irish race at home and 
abroad felt a just pride. He was in his 
youth concerned in the Fenian movement, 
and he was sentenced to a long term of im- 
prisonment. In the House of Commons he 
mentioned the fact that while he was in 
Portland prison it had been part of his work 
to be harnessed daily to a cart, as if he were 
a mule ora horse, and to drag stones this 
way and that for hour after hour, and that 
he had to sleep in a cell which only barely 
allowed him room to lie down. His words 
told on the House of Commons, which, to do 
it justice, is one of the fairest political as- 
semblies in the world, and in which 
member of any party felt anything but re- 
spect for Mr. Davitt. The question then 
naturally arose, whether a man like Mr. 
Davitt ought to have been treated in that 
fashion; and, of course, with that doubt 
came the inquiry whether political offenders 
ought not to be treated on a different prin- 
ciple from the ordinary criminal offenders. 
No matter whether a man is right or wrong 
in his opinions, and in his way of carrying 
them into action, is there to be no differ- 
ence made between the man who 
only on some personal and selfish purpose 
and passion, and the man who is moving 
only for a cause or a principle out of 
which he can obtain, and out of which 
he wants to obtain, no personal gain what- 
ever? Is Lord William Russell, is Theo- 
bald Wolfe Tone, exactly on a level with 
Bill Sykes, and Jack the Ripper, whoever 
that mysterious person may have been ? 
An American once said to the writer of 
these volumes, ‘“‘I know nothing whatever 
of your Irish controversies with English 
governments, except the fact that the Eng- 
lish government put heavy sentences on 
Michael Davitt and John Boyle O'Reilly, 
two of the noblest creatures I have ever 


no 


moves 
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met; and that settles for me the whole 
question of your English government sys- 
tem in its dealings with Ireland.” Of 
course we must all admit—every man in 
his senses is compelled to admit — that the 
government of any country is bound to de- 
fend its own existence. It cannot allow the 
most virtuous man or the most patriotic 
man to endeavor to overthrow it without 
taking strong measures to sustain it against 
overthrow. Therefore, as it seems to us, 
there is no reason that even an Irishman 
should complain against the fact that the 
English government, after sentence in a 
court of law, consigned, let us say, Mr. 
Michael Davitt to imprisonment. But then, 
was it really necessary that he should have 
been condemned to be yoked to a cart 
which dragged stones at Portland, and to 
sleep in a cell in which he hardly had room 
to down? Was he really to be con- 
founded with the ordinary class of mis- 
creants who murder their wives, and who 
use brutal violence to old men in order to 
rob them of their money? Can anybody 
on earth say that the greatness and the in- 
tegrity of the empire are to be secured by 
means which confound a man like Theobald 
Wolfe Tone, or a man like John Mitchel, or 
aman like Michael Davitt, with Bill Sykes 
and Jack the Ripper? In the same House 
of Commons, when the debate on the ad- 


lie 


dress was going on, sat with Mr. Davitt, Mr. 
James F. X. O’Brien, who in his youth had 
also been concerned in a Fenian insurrec- 
tion, and who had been sentenced to be 
hanged, drawn and quartered. He had, in 
fact, the proud distinction of being the last 
on whom such a sentence had been 
The sentence, which of course was 


man 
passed. 
impossible to be carried out in our days, 
was commuted to penal servitude for life; 
and that sentence, too, was commuted, on 
the ground that during an attack on a police 
barrack he had determinedly protected the 
lives of the few poor policemen who had to 


give in. 





word against his character, and he was al- 
lowed by amnesty to return to his own 
country, and he became a member of the 
House of Commons, and a member of 
whom the bitterest Conservative would not 
say a single word that was not a word of re- 
spect. The debate, therefore, on the ad- 
dress in the opening of the session of 1897, 
brought this question into a concentrated 
form: Is it right to class men of this char- 
acter, and this purpose, and this kind, with 
Bill Sykes and Jack the Ripper? It has to 
be remembered that America, —that is to 
say, the conquering Northern States,—after 
their great civil war, put no one to death, 
or even prolonged the period of imprison- 
ment, except for two or three who were ac- 
tually convicted of assassination. The great 
leader of the Southern civil war was allowed, 
after a very short period of imprisonment, 
to go his way unharmed. Mr. Swinburne, 
the English poet, published at the time 
when the Manchester prisoners were under 
trial—the story is told already in these 
volumes — a poem in which he said: — 





‘Lo! How fair from afar, taintless of tyranny, stands 
Thy mighty daughter for years who trod the wine- 
press of war 
Shines with immaculate hands, 
Slays not a foe, neither fears, 
Stains not peace with a scar.” 


And he added, speaking of vindictive 
punishments : 


‘‘ Neither is any land great whom in its fear-stricken 
mood, 
These things only can save.” 


Lord John Russell had pointed out in the 
House of Commons, a great many years be- 
fore, that no death and no torture inflicted 
on any political patriot, on any political 
fanatic, ever prevented some other man of 
the same mood and of the same purpose 
from following just the same course. No 
doubt it is a difficult question to settle — 


Calumny itself could never say a | that question as to the manner of dealing 
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with political offenders. But to us, at least, 
it seems clear that there is nothing reason- 
able to be said for the hashing up in one 
system of Michael Davitt and Bill Sykes. 
The criminal laws of England stand in 
immense need of emendation. They press 
with terrible force on one class of offenses, 
and they deal very lightly with another 
class. The rights of property are main- 
tained even now with a ferocious vigor, and 
a poor man or a woman stealing a loaf of 
bread is punished with what might be called 
in proportion an extraordinary severity. 
On the other hand, we read every day in the 
papers of a drunken scoundrel who has 
kicked his wife almost to death getting off 
with something like six months’ imprison- 
The whole general system needs a 
parliamentary review; but, unfortunately, 
Parliament is busied mostly with foreign 
affairs, and gives itself little time to look 
into the concerns of the inhabitants of these 
islands. When we get time enough — if we 
ever do —to think of domestic affairs, we 
may come to form, and act upon, some defi- 
nite opinion as to the scale of punishment 
for offenses against life, and likewise to ar- 
range for some difference being made be- 
tween the treatment of a high-minded and 
virtuous man who starts a rebellious move- 
ment against the existing authorities, and a 
man who amuses himself after the fashion 
of Jack the Ripper. The second question 
which came up concerned the general deal- 
ings of the authorities in the English prisons. 
To that we have already made some refer- 
ence. The English prison system is beyond 
all question — and we are not now speaking 
of the relative guilt of the offenders— much 
more severe than that of the United States. 
In the American Republic there is every 
chance given to the convicted criminal to 
reform and become a better man. An Eng- 


ment. 


lish visitor to one of the State prisons in the 
American Republic is sometimes amazed at 
the sort of advantages placed within the 
reach of the convict. 








In some of the State prisons in America 
there is, no doubt, a stern severity in deal- 
ing with serious breaches of discipline or 
with attempts at escape or mutiny. In many 
of these prisons measures of punishment 
foi such offenses are allowed which would 
not be endured by public opinion in Eng- 
land. But, on the other hand, the ordi- 
nary life of a prisoner is in most of these 
States made much more endurable than the 
ordinary life of a prisoner in England. 

The idea in the United States is to give 
the imprisoned man or woman a fair chance 
of becoming reformed, and returning to so- 
ciety a better citizen. Of course it may be 
said, and it is said here every day, that we 
must not make prison life an agreeable ex- 
perience for criminal offenders, and that if a 
man ought to be punished he ought to be 
punished, and there is an end. That argu- 
ment, of course, however it may be ex- 
pressed, is an argument pure and simple for 
the principle of torture. The man has done 
wrong; he ought to be sent to prison; he 
is sent to prison; his life ought to be made 
miserable for him in prison, in order that 
when he comes out of prison he may take 
care not to go into prison again. As a 
matter of fact, it is quite certain that in no 
country in the world is there created a reg- 
ular jail-bird class as much as in Great Brit- 
ain. Men and women pass their whole 
lives in getting into prison and getting out 
of it. Some of the restrictions imposed in 
the Irish prisons were positively grotesque, 
and especially grotesque when they applied 
to political offenders. A short-sighted man 
was not allowed to wear spectacles; a man 
with a severe cold in his head was not al- 
lowed the use of a pocket-handkerchief, lest, 
perchance, he should make use of it as a 
rope and hang himself; and this in the case 
of men whose lives, as soon as they came 
out of prison, would be comfortable, happy, 
and even honored. But to return. to the 
mere question of the common criminal, it is 
greatly to be doubted whether the severity 
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of our prison system in these countries tends 
in the least to make him a better man. —- 


From “ History of our Own Times,” by 
Justin McCarthy. 


NEW INEBRIATES LEGISLATION IN ENGLAND. 


By A. Woop ReEnTon. 


JUDICIAL experiment of great inter- 

est and importance on medico-legal 
grounds was initiated in England on New 
day. Its legislative authority is 
derived from chapter 60, of the statutes 59 
and 60 of the Queen. Up to the present time, 
the only legislation that we have had in 
England affecting habitual drunkards, 
such, is contained in the Inebriates Acts, 
1879 and 1880. The effect, in brief, of these 
statutes was to establish a system of li- 


Year’s 


as 


censed retreats to which any habitual drunk- 
ard might voluntarily commit himself for a 
period not exceeding a year, coming thereby 
under a liability to be compu/sorily detained 
in the retreat for the entire time that he had 
On the 
whole, these arrangements for the remedial 
treatment their 
own initiative have worked well. Experience, 


on admission agreed to remain in. 


of habitual drunkards on 
however, disclosed certain defects in them. 
One year maximum was found in many 
to be 
Again the maximum dura- 
tion of licenses limited to thirteen 
months —a condition which operated as a 


deterrent, both on applications for licenses 


cases too short a time for a cure 
accomplished. 


was 





and on the expenditure of money on re- 
To touch for a moment on ques- 
tions of the for the 
re-admission and recapture of patients was 
by 
And, lastly, there was the crowning blot of 


treats. 
detail, procedure 


hampered unnecessary _ restrictions. 
the absence of any provision for any com- 


pulsory ‘‘ sequestering ” of inebriates, whom 


neither their own will nor the moral suasion 
of relatives moved to consent to voluntary 





temptation 


committal. These shortcomings the Ine- 
briates Act, 1898, has not supplied. Indeed 
it is evident that public opinion in England 
is not yet ripe for the change; the other 
defects, however, are remedied. The maxi- 
mum period for voluntary detention is raised 
to two The 
licenses is increased by nine months, and 


years. maximum duration of 
the procedure on re-admission and recapture 
is simplified. But it is not to details of this 
kind, important as, in their own way, they 
are, that the Inebriates Act of 1898, owes its 
The statutes of 1879 and 1888 
applied to non-criminal inebriates alone. 
They did not deal with the pathological 
by that 
in 


interest. 


presented type of 


technical 


phenomenon 
criminality now described 
medico-legal parlance as ‘the rectdivist,” 
whose main feature is the persistent com- 
mission of petty offenses under the influence 
of intoxicating liquor. The difficulty of 
grappling with such cases was obvious. 
The simple drunkenness could not be pun- 
ished. The offenses were so slight that 
only a fine or a very short term of imprison- 
ment could be imposed. There was no 
power to sequester the unfortunate from 
for a considerable period of 
time. Numerous specimens of this class 
have been familiar figures in the English 
police courts for some years. One of them 


— Jane Cakebread — who died in December, 


1898, had between three hundred and 
four hundred convictions for being drunk 
and disorderly recorded against her. 


Another, a woman, Gates—who was told 
by the magistrate on her last appearance 
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before him, that she would be amenable 
to the new act after January I, and who 
may be enjoying the protection which it 
confers on the victims of habitual drunken- 
ness before this article reaches the eyes of 
any reader of THE GREEN BAG; has already 
been convicted on similar charges a thou- 
sand and one times. It is at this point that 
the great value of the new statute comes in. 
Henceforward the courts may order the 
committal to a state or certified inebriate 
reformatory for a period not exceeding 
three years of (1) any person convicted on 
indictment of an offense punishable with 
imprisonment or penal servitude, if satisfied 
by the evidence that inebriety was the 
cause, or a cause, of the commission of the 
offense, and (2) any habitual drunkard 
convicted of an offense against the Li- 
censing Acts or Town Police Clauses Acts, 
who has been convicted of similar offenses 
three times the preceding twelve 
months. This departure will be all the more 
interesting to American readers because of 
its indirect recognition of the soundness of 
the principles on which the administration 
of the Elmira reformatory is based, as well 
It 
only remains to give the substance of the 
model regulations which have been made 
home under the 


within 


as of the conclusions of Italian jurists. 


by the secretary new 
statute. The site of a reformatory whose 
certification is desired, must be at some 


distance from large centres of population. 
The quantity of land attached to it (if a 
reformatory for males) must allow not less 
than one acre for every ten patients (and 
half that quantity in the case of reforma- 
tories for females) so as to give ample scope 
for outdoor employment, exercise and 
The minimum number of pa- 
tients to be received at each institution is 
fixed at twenty-five. Certificates are to 
remain in force until withdrawn or sur- 
rendered. Each reformatory is to have a 
resident superintendent. Every officer is to 
be a total abstainer. No intoxicating 


recreation. 


| 





liquors or drug of any kind shall be ad- 
mitted into the reformatory under any pre- 
text whatever, except in pursuance of a 
written order of the medical officer specify- 
ing the quantity to be admitted, and the 
name of the person for whose use it is in- 
tended. The inmates of the reformatory 
shall mess together, and the food should be 
carved in the room, and should not be 
weighed out toeach man. Each inmate shall 
be responsible for the cleanliness of his 
room, bedding, utensils, etc. He shall be 
provided with complete and suitable dress, 
and shall be required to wear it. It 
however, not desirable to enforce strict uni- 
formity, and, unless there are special reasons 
to the contrary, an inmate should be allowed 
to use his own clothes if he desires. 
Mechanical restraint is to be limited to the 
strait-jacket, and that is to be employed 
only when its use is necessary to prevent 
the patient from hurting himself or others. 
Female offenders are to have female warders. 
Corporal punishment is never to be in- 
flicted. The sole punishments recognized 
within the reformatory are to be in the 
nature of dietary deprivations and depriva- 
tions of privileges. Provision is made, how- 
ever, for bringing recalcitrant patients be- 
fore courts of summary jurisdiction; the 
maximum penalties being a fine of twenty 
pounds or three months’ imprisonment with 
hard labor. No patient is to receive dietary 
punishment or to be put in solitary confine- 
ment unless under.a medical certificate that 
he is fit to undergo it; and no patient is to 
be punished in any way without a fair hear- 
ing. We may conclude by citing the pro- 
visions as to classification and 
discharge. 

‘““Chronic invalids incapable of earning © 
their own livelihood, and persons who re- 
quire special care and constant medical 
attention, or persons suffering from any con- 
tagious or infectious disease, should not be 
eligible for an inebriate reformatory.  Per- 


is, 


conditional 


sons suffering from any organic disease in 
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an advanced stage are not fit subjects for 
admission, and in all cases of pulmonary 
tuberculosis special precautions should be 
taken to prevent the communication of the 
disease to others. Discharge on license 
should be possible after nine months’ treat- 
ment, and should be the usual practice at the 
end of twelve months. If an inmate is not 
licensed at the end of a year the matter 
should be reported to the secretary of state, 
and if still in the reformatory after eighteen 


| 





months, there should be a detailed report on 
the case, in order that it may be decided 
whether the inmate should be discharged on 
the ground that no cure can reasonably 
be expected, or whether he should be re- 
moved to another reformatory or otherwise 
dealt with. A temporary license should be 
given whenever it is thought advisable to 
allow any inmate to leave the reformatory 
for more than a few hours. 
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A THREE-CORNERED ELECTION. 


By A. M. Barnes. 


N the year of our Lord 1710, and of the 
founding of the Colony of Carolina the 
‘fortieth, Colonel Edward Tynte was distribu- 
tor of favors and procuror of revenues 
principally land rents and taxes— of all that 
section lying between the southern boundary 
of Virginia on the north and the St. John’s 
river on the south. In other words, he 
was the governor selected to push the in- 
terests of the proprietors, and right royally 
did he show himself capable of so doing, as 
well as of moving along a wheelbarrow turn 
of his own now and then. 

He had been appointed to succeed the 
Very Hon. Sir Nathaniel Johnson, deposed 
because of ‘“ ill-administration” ; some said 
on account of his officiousness concerning 
the Church Acts, others, and by far the ma- 
jority, that it had come about through lack 
of briskness relative to Indian matters. The 
trade in Indian captives shipped to the West 
Indies and other markets, had fallen off 
twenty-five to thirty per cent. Governor Sir 
Nathaniel being a man of peace, or it may 
have been that he desired more time to give 
to his own private affairs, didn’t stomach the 
business of pushing the war into the Indian 
country, facing the risk of losing his scalp, 
may be his life, for the purpose of securing 
captives, men, women, and children to load 
the ships already greedily waiting at the 
Charlestown wharves. He vastly preferred 
the more gentle industry of silkworm raising, 
of which he was the introducer into the col- 
ony, rather than the more risky pursuit of 
dealing in live Indian skins for the pocket 
replenishing of his masters. 

At any rate, Sir Nathaniel went out under 
a cloud, silkworms and all, and Colonel Ed- 
ward came in, beneath skies glowing with the 
promise of brilliant things in the way of a 





moneyed administration. Like his prede- 
cessor, he didn’t fancy the traffic in live In- 
dians, especially as the Indians themselves 
objected to it in a manner that now threatened 
serious consequences if persistence in it were 
shown. At the same time, he realized that 
he had been elected for revenue, and “for 
revenue only,” and forthwith set about de- 
vising ways and means for carrying out the 
chief policy of the administration. Instead 
of pouncing upon Indians, he found it a far 
safer undertaking to pounce upon delinquent 
land-holders, upon those who, leasing lands 
under the provisions of the grand model— 
Locke’s masterpiece of anything but common- 
sense,— were now vastly inarrears. He also 
set himself to the disposal of such lands as 
had not yet received allotment. 

But Governor Tynte didn’t have the oppor- 
tunity long of showing his successful adminis- 
tration of affairs “ for revenue only,” for soon 
he was called on to meet his own arrears, to 
pay the tax of nature at a higher court, de- 
parting this life rather suddenly in the summer 
of the same year of his beginning to reign. 

Now, Governor Tynte’s commission as gov- 
ernor, or procuror of revenue, provided that, 
in the event of his death or resignation, his 
deputies should have it in their power to 
choose one of their own number to be governor 
until another should be appointed and sent 
out by the proprietors. It so happened that 
there were at that time only three deputies 
in the Province, though there should have 
been eight, one representing each proprietor. 
These were Mr. Chief Justice Roberts Gibbes, 
Colonel Thomas Broughton, and Fortesque 
Turbeville. The last had just come out as 
the deputy of the Duke of Beaufort. In most 
of the historical records he is alluded to in 
what seems rather a disparaging manner as 
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‘‘one Fortesque Turbeville.” Now, I do not 
know whether this came about through his 
having no title, a very serious drawback in 
the eyes of the aristocracy of those days, or 
whether this designative unit had been made 
to preface his name because of its significant 
suggestion of his having been the one of all 
others, the pivot on which this queer election 
hinged. At any rate, we will accept this 
latter explanation, since he may have been a 
man of family, and no risk must be taken of 
hurting feelings. 

The day of theelectioncame. The deputies 
met. Two of them had their votes fixed, the 
same as though they had been cast. Strange 
to say, the third one, and “the one of all 
others,” had not. He was anything else but 
a pivot at this period of the proceedings. 
He was more like a pendulum, swaying back 
and forth; but, as the sequel showed, he was 
far from being a brassy one. Neither had he 
taken unto himself any such thoughts as had 
flown to high places in the minds of the 
other two from the moment of the announce- 
ment of the necessity of the election. 


Coming from his plantation that morning | 
in his canopied boat, propelled by his six | 
stout negro rowers, Colonel Thomas Brough- | 
ton had communed with himself something | 
| see clearly that point as Mr. Gibbes himself 
“It is only too evident that I, and I alone, | 


after the following manner : — 


am the man for the position, for which one 


of my associates has such qualifications as I? | 


If the proprietors could speak, I am sure I 
would be the man of their choice.” 
Very nearly the same comments had 


passed through the mind of Mr. Chief Jus- | 


tice Gibbes, as he left his East Bay residence 
in grand style for the scene of the election. 

The three deputies were soon closeted in 
the room, while outside the crowd waited 
anxiously. The Hon. Mr. Gibbes at first 
showed the most nervousness of the three; 
but in a few moments he sat smoothing his 
ruffles with a pride and complaisance that 
indicated they might very soon pass into the 
possession of the governor of Carolina. 








Colonel Thomas Broughton opened his silver 
box and took therefrom snuff in the good old- 
fashioned style, in a pinch conveyed to the 
nose. Then he sneezed once, twice, thrice. 
An unkind observer of the present genera- 
tion, noting the rather alert expression of 
the eye, the furtive look now and then out 
of the corner, might have somewhat smartly 
declared that he was up to snuff. 

The first ballot showed a decidedly mixed 
state of things. Broughton and Gibbes had 
each voted for himself. Turbeville, still play- 
ing pendulum, hadn’t voted at all. So, as 
yet, behold, there was still no governor of 
the mighty Province of Carolina! 

“Mr. Turbeville,” said Mr. Chief Justice 
Gibbes blandly, ‘‘this will never do. Come, 
my dear sir, your ballot must be cast. I am 
sure you cannot hesitate further when you 
realize what might be the result, nay, is the 
danger of leaving this great Province of 
Carolina one moment longer without an offi- 
The question is easy enough to 
It is simply as to 


cial head. 
decide it seems to me. 


| which one of us now is the best fitted to under- 


take the responsible duties of this position.” 

At these words the chief justice looked at 
him in a way that plainly indicated that if 
he, Turbeville, had but half an eye, he could 


saw it. 

“Yes, friend Turbeville,’ said Colonel 
Broughton, going a degree further in his ex- 
pression of affectionate interest, ‘‘ you must 
vote; otherwise there can be no election, 
and things must not remain at this pass.” 

It was clear that the thought had not 
entered the colonel’s head that one of the 
two already voting might play the réle of 
self-abnegation, and change his vote to the 
other. Such a course was plainly beyond 
even contemplation. 

“Yes, friend Turbeville,’ continued 
Broughton, and looking at him in the most 
affectionate and solicitous way, “you must 
vote. Ofcourse, you will cast your vote in the 
fear of God and to the best interests of your 
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fellow-men, in the direction in which it is cal- 
culated to bring about the most good to this 
great Province of Carolina.” 

The expression here bestowed upon “ friend 


Turbeville” said plainly that there was but | 


one direction in which to cast it in order to 


plainly that did he decide to cast it at so 
worthy a target, it would not be dodged. 

“Come,” said Mr. Gibbs, “let us vote. 
We are wasting precious time.” 

His impatience was great. He let it be 
a man before and since. 

The result of the second ballot showed no 
random firing. It was a clear shot. 
man from his corner had sighted straight at 
the mark. A governor for the great Province 
of Carolina had been elected. 


But to Broughton’s vote had been added that 
of Turbeville. ; 

The newly-elected governor arose quickly. 
He was clearly elated. 


“Having received two-thirds of the votes | 


cast,” he said, “I am plainly elected.” 
Then he waited no longer, not even to 
thank the man whose vote, cast in response 


to affectionate solicitation, had given the de- | 


cisive turn to the election. 


was not to be the sufferer this time, far 
from it. 

The newly-elected governor of the great 
Province of Carolina moved off pompously, 
albeit with celerity. 
in the building he announced the result and 
also to those he met on the streets. 
instance he would add, ‘‘I am going home 
to prepare for the inaugural. I must have 


my friends present and many of my people. | 
Now, you do your best by my return to- | 


morrow, to make arrangements worthy of 
— of—ahem! of the occasion.” 


| fully endorsed these words. 


Each | 


Broughton | 
had again voted for himself; so had Gibbes. | 


This was another | 
fatal error committed that day, but Gibbes | 


To the friends gathered | 


In each | 





The back of the new governor had not more 
than disappeared from the room, when the 
honorable chief justice, turning to plain Mr. 
Turbeville, remarked, “ He goes quickly. His 
head is all in a whirl like a top. Some men 


| can’t stand honors it is clear.” 
bring about such a result, and that was in | 
the direction toward Broughton himself. At | 
the same time there was such a look over- | 
spreading the whole bland face that said | 


Then he added a little ironically as well as 
insinuatingly, ‘‘It does look as though he 
might have tarried long enough to return 
thanks for favors received.” 

The expression of ‘friend Turbeville’s’ 
face at that moment showed plainly that he 
He was a man 
of feeling as well as of oscillation. The mere 


’ 


| fact that he could swing from side to side 
seen, and it lost him the day, as it has many | 


proved that he had very impressionable sen- 


| sibilities. 


‘Had it been for me now, my dear Mr. 
Thurbeville, that you had shown your prefer- 


| ence,” continued Mr. Gibbes, with an air as 


suave as though he were addressing one of 
the Lords Proprietors himself, “‘ 1 would have 
considered my first obligation to you, not 
only in the shape of thanks, which would 
have been immediately forthcoming, but in 
another and — a— a— in short, in a more 
substantial way. {am sure you understand 
me. The governor of this great Province, 


| aside from his exalted position, also has 
| favors to bestow, which it seems your friend 


Broughton forgot along with — shall I say — 
with his manners.” 

Mr. Turbeville approached and gave the 
honorable chief justice a close scrutiny; 
he asked, ‘‘Have I not the right to change 
my vote?” 

The words came slowly, but those of Mr. 
Gibbes’s reply did not. They were quick and 
to the point. 

“Yes, if on second thought you become 
convinced that you have not cast it to the 
best effect and to the highest good of this 
great Province which we have the honor to 
represent, you and I.” 

The words as well as the manner were 
highly flattering to Mr. Turbeville. He had 
made a mistake. He saw it now. Here 
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was a man who would know how to receive 
a favor as well as to reward it. He drew still 
nearer the chief justice. 

‘‘ Suppose we take another ballot.” 

‘‘T am agreed,” replied Mr. Gibbes. 

On the morrow, Broughton hastening to 
town in great state, accompanied by his 
family and many friends, and attended by a 
retinue of servants, was met with the astonish- 
ing news that he would be too late in his 
plans, as another had been installed governor. 

‘“What!” he cried incredulously. ‘“ How 
can that be?” 

“On your departure,” 
senger, ‘‘ Turbeville changed his vote to 
Gibbes. 


You should have seized the reins of govern- 


replied the mes- 
You made a mistake in going home. 


ment then and there.” 

“This is a rascally piece of business!” 
declared Broughton, excitedly. ‘It cannot 
be, it must not hold good. Turbeville has 
been bribed.” 

He sent his family back to the plantation, 
and pressed on to the city with his friends 
On the way his ranks were 
joined by numerous adherents who had come 
forth to meet him, until he had quite a com- 


and retainers. 


pany, many of whom were armed. 
At the drawbridge 
town they demanded 


giving access to the 
entrance. This was 
refused by order of Gibbes, who declared 
that no one should enter except those who 
A skirmish oc- 
The 


kept guard on the bridge. 
curred in which several were wounded. 


bridge was seized and thrown across the ‘ 


moat, then Broughton and those of his fol- 


lowers who were on the outside entered. 
On 


gaining entrance, Broughton’s first 





question was, ‘“‘ Where is Turbeville. I must 
see him.” 

He was informed that Mr. Turbeville was 
not in town. Later, the startling news was 
conveyed to him that Turbeville was dead. 
This proved to be true. He had dropped 
off suddenly, and was now plainly beyond 
the power of changing his vote again, even 
had he so The affair had thus 
narrowed down to a two-cornered one, and 
ag such must be fought to the finish. 

Broughton rallied his followers and began 
a march to the exchange. On the way, 
numerous encounters took place with the 
men of Gibbes’s party, but owing to the cool- 
ness and good sense of two or three leaders 


desired. 


on either side, the use ‘of firearms was pre- 
vented. But sticks and stones flew wildly, 
and various bruises and some broken bones 
were the result. 

Broughton reached the exchange and de- 
manded that the government be transferred 
to him. Gibbes refused. Broughton charged 
bribery in the changing of Turbeville’s vote, 
whereupon Gibbes at once threatened prose- 
cution if the charge was not withdrawn. 
Thus begun and continued for many days, 
even weeks, thereafter, one of the most dis- 
graceful squabbles in the annals of colonial 
politics. Neither side would yield. Each 
appealed to the Lords Proprietors. They 
settled it by ignoring both, and by appoint- 
ing as governor the Hon. Charles Craven, 
brother of the Palatine, the hero of the 
Yemassee war, than whom no colony, or 
State either, for that matter, ever had a better 


ruler. 
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articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, faceti@, anec- 
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FACETIZ. 


“ ARE you the defendant inthis case ?” asked 
the judge sharply. 

“No, suh,” answered the mild-eyed prisoner. 
“‘T has a lawyer hired ter do de defendin’. I ’s 
de man dat done stole de ahticles.” 


JUDGE (to witness who, by mistake, is making 
his way to the bench instead of to the witness 
stand). “Well, my friend, are you thinking of 
becoming a judge ?”’ 

Witness. “ I am getting pretty old and may be 
that is all I am good for, your honor.” 


THE law reports contain many cases with odd 
and striking titles, but the most absurdly and in- 
credibly appropriate combination of names that 
has yet come to light is to be found in the case 
of Hobson vz. Kissam, Ala. 357. If any one can 
show cause why that should not be awarded the 
cake let him now speak or forever hold his peace. 


A pompous Chicago lawyer in the midst of his 
argument remarked: “ Gentlemen of the jury, I 
once sat on the bench in Iowa.” 

‘“‘ Where was the judge ?”’ inquired the oppos- 
ing attorney, and the argument of the pompous 
gentleman went to pieces right there. 


“ Look at this man,” said the attorney, point- 
ing to the prisoner. “Does he look like one 


who would commit a crime?” 
“No,” replied the witness. 
you 


‘“ But neither do 


” 
. 








A GeorciA judge warned his people with 
regard to coming into court intoxicated, and 
used these words: “I wish to put everybody on 
notice that if they come into this court-room 
while I am sitting on this bench drunk, they had 
better look out!” 








NOTES. 


MAN AND BEAST. — It is interesting to know that 
a man does not necessarily become’ a beast by being 
perched upon a bicycle. In Gloucester S. T. Co. 
v. Seppee (N. J.), 41 L. R. A. 457, that such a 
combination was not chargeable with toll as for “a 
carriage, sleigh or sled drawn by one beast,” the 
court said: “A bicycle ridden by a human being no 
more comes within this description than a wheel- 
barrow drawn by a man or a perambulator pushed by 
a nursemaid.” 


CHIEF JUSTICE BLECKLEY ON AMENDMENT.—One 
of the most brilliant and original pieces of judicial 
writing in recent reports is the opinion of Chief Jus- 
tice Bleckley, in Ellison v. Georgia Railway Company, 
87 Ga. 691, holding that a declaration which does 
not state a cause of action in substance is amendable, 
overruling the doctrine of Martin v. Gainsville, etc. 
Railway Company, 78 Ga. 307. The chief starts out 
by saying : — 

“Some courts live by correcting the errors of others and 
adhering to their own. With these exalted tribunals 
who live only to judge the judges, the rule of stare decisis 
is not only a canon of the public good, but a law of self- 
preservation. At the peril of their lives, they must discover 
error abroad, and be discreetly blind to its commission at 
home.” 


And further on : — 


‘But is not a general demurrer too diabolical to have 
any claim upon modern emotion? Stated in the most 
partial terms, its merits would seem to stand thus: ‘ De- 
murrer is the only legal devil always present and always 
ready; every logical universe requires one such character; 
some destructive work has to be done; and how can it 
be done if there is only resistance, no codperation, not 
even sympathy?’ But the spirit of modern procedure is 
altogether constructive and conservative, and though it 
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gives the devil his due, it takes care to restrict his dues 
as much as possible.” 

And still further : — 

“The pleader does not slaughter his cause of action by 
the way he deals with it in pleading. In point of fact, 
pleading merely describes it, and failing to mention some 
of its parts is only omitting to tell the whole truth about it. 
It might as well be said that a man or an animal is killed 
by a deficient description.” Amendment ‘ neither creates 
nor raises from the dead; its function is neither generation 
nor resurrection, but is rather one of development, nutri- 
tion and medication.” “A cause of action, if alive at all, 
is alive all over; each fragment is living matter, and has 
neither more nor less vitality in consequence of being put 
in or left out of the declaration.” 


-_ 





CURRENT EVENTS. 


IN Jetmore, Ks., not a single house is rented nor 


to rent. The man or woman of the house owns the 
house in every instance. There are 350 people in 
Jetmore. 


UNDERGROUND and underwater railway schemes 
are becoming more common every day as the only 
available solution of transportation problems. Be- 
fore long there will be another road under the 
Thames, in London, in addition to those already in 
existence or proposed. The London County Coun- 
cil has just decided to apply to Parliament for author- 
ity to proceed with this structure, which will provide 
not only a railway, but a path for pedestrians also. 
It will lie about midway between the Tower Bridge 
and the Blackwall Tunnel, and will run from a point 
near the St. Katharine’s docks on the Middlesex or 
northern bank to Rotherhithe, where there is also 
_a great system of docks, on the Surrey or southern 
side of the river. The total length of the structure, 
including the approaches, will be a mile and a quar- 
ter, or a little longer than the East River bridge 
here, and the cost is estimated at about $11,000,000. 
Recent engineering improvements greatly facilitate 
the construction of works of this kind. 





LITERARY NOTES. 


Tue serial attraction of THE LivinG AGE for the 
summer months is a story by “ Neera ” one of the best- 
known of contemporary Italian writers. It is called 
“The Old House” and the opening chapter, in the 
number for July 1, is full of color and romantic 
charm. 


THE July number of HARPER’s is especially in- 
teresting for the unusual number of short stories it 
contains, and in this respect is admirably suited to 





summer readers. Israel Zangwill contributes “ Tran- 
sitional,” a touching story of how a little Jewess 
renounced her Christian lover for her father’s sake ; 
“The Wrath of the Zuyder Zee,” by Thomas A. Jan- 
vier, is in many respects the best of Mr. Janvier’s 
short stories ; Frederic Remington is both the author 
and the illustrator of “The Honor of the Troop”; 
“Matilda’s Address Book,” by Margaret Sutton 
Briscoe, is one of .the most entertaining features 
of “The Drawer”; Jessie Van Zile Belden con- 
tributes «‘ Not on the Passenger List,” and Wolcott 
Le Clear Beard tells a pathetic story of a telegraph 
operator in a rough western town. Hon. Henry 
Cabot Lodge brings to an end his “ War with Spain,” 
and Mr. Russell Sturgis contributes the third paper 
on “The Interior Decoration of the City House.” 
Herbert C. Macllwaine writes of “The Australian 
Horseman,” and describes his life and customs. 


THE July CENTURY is a story-teller’s number, and 
is novel in its make-up, not only because it has a 
large amount of original fiction by ten living story- 
writers, but because it contains also articles on seven 
of the world’s most famous makers of fiction, two 
only of whom are living. In only one or two cases 
do these articles consist of criticism. Two hitherto 
unpublished portraits of Sir Walter Scott, accom- 
panied by a sketch of the artist who made them, are 
followed by a detailed and authentic account of the 
romancer’s unhappy love affair, which cast a shadow 
over his entire life. Mrs. James T. Fields tells of a 
visit to George Eliot; ‘Stevenson in Samoa” con- 
tains such reminiscences as might be expected from 
the story-teller’s step-daughter and secretary; “The 
Making of ‘ Robinson Crusoe,’” gives the true story 
of Alexander Selkirk and his sojourn on Juan 
Fernandez, with reproductions of his gun, his trunk, 
and other relics; Victor Hugo as an artist is the 
subject of a paper by Le Cocq de Lautreppe ; 
«“ Bret Harte in California ” was well known by Noah 
Brooks, who fills several pages with entertaining 
gossip of a period that seems more remote than 
it really is. 

LIPPINCOTT’S MAGAZINE, which starts on an en- 
tirely new career with the July issue, brings out — 
complete — a Japanese novel, by John Luther Long, 
the author of “Madame Butterfly”; “The Fox- 
Woman” deals with the half-humorous, _half- 
pathetic infatuation of a little Japanese artist for 
a wilful American beauty, who never realizes the 
tragedy she heartlessly compels; “The Teller,” by 
the author of “ David Harum,” and the only existing 
fiction left by Edward Noyes Westcott, is a story in 
which the pathetic incident of every-day life is treated 
with a power never surpassed and seldom equalled in 
contemporary literature. 
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In the AMERICAN MONTHLY REVIEW OF REVIEWS 
for July the editor reviews the work of our delegation 
at The Hague up to date, presenting the latest phases 
of the arbitration question, with some consideration 
of its bearings on the present international situation. 
Among other topics discussed in “The Progress of 
the World” this month are’ “ Tariff Trusts” as a polit- 
ical issue, the Dreyfus vindication, the war in the 
Philippines, the recent change in the civil-service 
rules, and the newly-elected college presidents. 
‘* Rosa Bonheur and Her Work” is the subject of an 
article by Ernest Knaufft. Pierre de Coubertin writes 
on “Modern History and Historians in France,” and 
Mr. George Wharton James relates “A Pilgrimage 
to Some Scenes of Spanish Occupancy in Our South- 
west.” 

PROFESSOR WILLIAM CUNNINGHAM, of Cambridge, 
England, opens the July ATLANTIC with a valuable 
paper on English Imperialism, in which he shows the 
gradual development of English policy from the Na- 
tionalism of a hundred years ago to the Cosmopoli- 
tanism of the present day. Horace Howard Furness 
contributes a study of Much Ado about Nothing, in 
advance of its appearance in his forthcoming edition 
of the play; Charles Johnston discusses “ The True 
American Spirit in Literature,” and Mark H. Liddell 
treats of the “ Right Approach to English Literature” ; 
Leon H. Vincent's “ Virtuoso of the Old School” is a 
lively and entertaining sketch of one of the literary 
and social lions of the early part of the century ; 
Will Payne, Francis Lynde, and Elizabeth Washburn 
contribute lively stories and sketches, and Agnes 
Repplier adds a Iffelike picture of Revolutionary 
times, taken from the contemporary diary of a Phila- 
delphia Quaker lady. 


SCRIBNER'’S MAGAZINE for July has as a frontis- 
piece a fine wood engraving by Gustav Kruell. It is 
from a very rare daguerreotype of Daniel Webster, 
and accompanies Senator Hoar’s paper on Webster, 
for which he has been collecting material for many 
years. Russell Sturgis, who stands in close sympathy 
with Mr. La Farge, has written the leading article in 
the number, in which he fully defines La Farge’s 
place in art, and his method. There is also a very 
practical article which describes how the foreign 
mails are handled in New York. The fiction in- 
cludes a pathetic but not unhappy story of a girl 
who is threatened with blindness, entitled ‘+ The 
White Blackbird,” by Bliss Perry ; another of “Aunt 
Minervy Ann’s” amusing chronicles, by Joel Chand- 
ler Harris; a character study of old age, by Mrs. 
Robert Louis Stevenson; and a fascinating instal- 
ment of ‘* Q’s” serial, «¢ The Ship of Stars,” in which 
Taffy is apprenticed to a blacksmith. 





WHAT SHALL WE READ? 


MEssrs. LITTLE, BROwN & Co. have just issued a 
second edition of Captain Mahan’s Life of Nelson.’ In 
the revision of his original work the author devotes 
considerable additional space and has incorporated 
new, interesting material upon the disputed estimate of 
Nelson’s affection for his wife. Other minor details 
have been corrected and amplified. The author’s 
previous estimate of Nelson’s character is not, how- 
ever, modified or affected by these changes. The 
work is one of exceeding interest, and a most valu- 
able addition to biographical literature. The illus- 
trations include portraits of Nelson, Admiral Hood 
Admiral Jervis, Lady Nelson, Lady Hamilton, Ad- 
miral Collingwood, etc. 


State Trials, Political and Social selected and 
edited by H. E. Stephen of the Inner Temple, is the 
title of a two-volume work to be published by The 
Macmillan Company at an early date. The editor 
has tried to bring the atmosphere of the Crown 
court into the study and to enable us, as it were, to 
take contemporary interest in the men and women 
long since dead on the block or the gallows. What 
the trials in these cases tell us, as nothing else can, 
is what were the popular beliefs as to witchcraft 
shared by such a man as Hale; how revolutions were 
planned, while such things were still an important 
faction in practical politics; and what was the state 
of the second city in the United Kingdom when a 
man could be kidnapped in its busiest streets by a 
gang of sailors and privateersmen. 


The same firm will also publish Professor George 
H. Carpenter's /nsects, their Structure and Life. A 
Primer of Entomology. The work is designed as a 
small, inexpensive text-book, sketching in outline 
the whole subject of entomology. It ‘is profusely 
illustrated with about two hundred drawings and con- 
tains an exhaustive bibliography of authorities likely 
to be of special use to the student. 


Messrs. Longmans, Green & Co., New York, 
have just issued the first volume of the “ American 
Citizen Series,’ a series which is intended to serve 
as handbooks on the subjects treated, giving a sys- 
tematic outline in which general divisions and rela- 
tions shall be made clear, problems shall be studied 
and the criteria for solving them pointed out. The 
initial volume contains an Outline of Practical Soci- 
ology* by Carroll D. Wright. As United States com- 

1THE LiFe oF NEtson. The Embodiment of the Sea 
Power of Great Britain. Second Edition, revised, By Capt 


A. T. Mahan, D.C.L., LL.D United States Navy. Little, 
Brown & Co., Boston, 1899. Cloth. 


2 OUTLINE OF PRACTICAL SocioLoGy. With Special 
Reference to American Conditions. By Carroll D. Wright, 
LL.D. M. Longmans, Green & Co., New York, 1899. Cloth, 
$2.00. 








missioner of labor the author has had available a vast 
amount of valuable material which he has embodied 


in this volume, with the result that the work is one of | 


the clearest and most interesting expositions of the 
subject yet offered to the public. Its scope may be 
seen from the following table of contents: Part /. 
The Basis of Practical Sociology. Introduction. 
1. Development of the Science of Social Relation. 
2. The Population of the United States. 3. The 
Status of the Population of the United States. 4. Native 
and Foreign Born. /art //. Units of Social Organ- 


ism, 1. Social Units. Part ///. Questions of 
Population. 1. Immigration. 2. Urban and Rural 
Population. 3. Special Problems of City Life. 


Part JV. Questions of the Family. 1. Marriage 
and Divorce. 2. Education. 3. Employment of 
Women and Children. Part V. The Labor Sys- 
tem. 1. Old and New Systems of Labor. 2. Ap- 
pliances of the Modern Labor System. 3. Relations 
of Employer and Employee. 4. Questions Relating 
to Strikes and Lockouts. Part V/. Social Well- 
Being. 1. The Accumulation of Wealth. 2. Pov- 
erty. 3. The Relation of Art to Social Well-Being. 
4. Are the Rich Growing Richer and the - Poor 
Part VII. The Defence of Society. 1. 
The Punishment of Crime. 3. The 
4. Regulation of Organiza- 
Solutions that are 
Maps 


Poorer? 
Criminology. 2. 
Temperance Question. 
tions. Part V///, Remedies: 
Proposed for Social and Economic Difficulties. 
and Diagrams. Index. 


NEW LAW BOOKS. 


A REVIEW OF RECENT LEGAL DECISIONS AFFECT- 
TING PHYSICIANS, DENTISTS, DRUGGISTS, AND 
THE Pusiic HEALTH. By W. A. PURRINGTON 
of the New York Bar. E. B. Treat & Co., 
New York, 1899. 50 cts. 


This little volume is of value to the legal prac- 
titioner as well as to the professional gentlemen whose 
rights and duties are defined by the cases reviewed. 
In addition to these cases the work contains a brief 
for the prosecution of unlicensed practitioners of 
medicine, dentistry, or pharmacy, with a paper on 
manslaughter, Christian science and the law, and 
other matters. 


A TREATISE ON THE AMERICAN LAW OF ADMINIS- 
TRATION. By J. G. WoeRNER. Second edi- 
tion. Little, Brown & Co., Boston, 1899. 
Two vols. Law sheep. $12.00, mez. 


This work of Mr. Woerner is a practical and 
exhaustive treatise upon the law of administration 
in America and is most admirably adapted to the 
practitioner's needs. It is now ten years since the 
first edition appeared and the changes wrought 
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during this period heave necessitated some alterations 
and the rewriiing of portions of the work. Some 
iive thousand new cases have been selected and added 
to the treatise and the siatutes referred to have been 
carefully compared and brought down to date. No 
practicing lawyer can afford to be without these 
volumes and this second edition is certain to meet 
with even a heartier welcome than that extended to 
the original work. 


AMERICAN STATE Reports, VOL. 66. Containing 
the. cases of general value and authority de- 
cided in the courts of last resort of the several 
States and Territories. Selected, reported and 
annotated by A. C. FREEMAN. Bancroft- 
Whitney Co., San Francisco, 1899. Law 
sheep, $4.00. 

This series of reports is kept up to the high 
standard which has characterized them, under the 
able editorship of Mr. Freeman. The selections 
of cases shows rare judgment and discrimination, 
and the annotations are veritable mines of valuable 
information. 


SraTE TRIALS. Edited by CHARLES Epwarp Lioyp. 
Callaghan & Co., Chicago, 1899. Cloth. $3.00, 
net. 

This volume, which is we trust the harbinger of 
more to follow, gives to the profession, at a reasonable 
price, several notable state trials. It contains the 
Trials of Mary, Queen of Scots, Sir Walter Raleigh, 
and Captain Kidd, the Pirate. These are con- 
densed, but everything of special interest is given 
in full. There is no better way of impressing 
English History on one’s mind than by reading 
these trials. No lawyer can fail to find a romantic 
interest in every page of the hook and he will be 
amazed at the language and the ruling of some 
of the lawyers and judges of the dates given. The 
volume is admirably gotten up, type, paper and 
binding, leaving nothing to be desired. If the 
publishers will only supplement it with others cover- 
ing all the state trials of importance they will confer 
a favor which will be fully appreciated by all lawyers. 


HisTorRIcaAL INTRODUCTION TO THE PRIVATE LAw 
oF Rome. By the late James Murrueap, LL.D. 
Second edition, revised and edited by Henry 
Goupy, LL.D., Regius Professor of Civil 
Law, Oxford. Adamand Charles Black, Lon- 
don, 1899. The MacMillan Company, New 
York. Cloth. $5.00. 


This work when it first appeared in 1886 came as 


| a most valuable addition to our literature upon Ro- 





man Law and was heartily welcomed by students of 
jurisprudence. In this new edition the editor has 
supplemented the author’s notes by references to 
such works of importance dealing with the history 
of Roman Law as have been published since the 
date of the first edition. In its present form the 
treatise is a thorough and exhaustive exposition of 


| a most interesting subject. 
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